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United States Court of Appeals fi^r the 

District of Columbia 

' 

i 

— 

a Supreme Court of the District of Columbia] 

No. 84492 At Law. 

Moncure Noble, Plaintiff , 

vs. j 

Frigidaire Corporation, a body corporate, Defendant. 

United States of America, J 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the Citv of Washing- 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed ajid pro¬ 
ceedings had, in the above-entitled cause, t<| wit:— 

1 Declaration. 

Filed September 11,1934. 

In the Supreme Court of the District of Columbia. 

Law No. 84492. | 

Moncure Noble, Plaintiff , ! 

vs. 

Frigidaire Corporation, a body corporate, Defendant. 
First Count: 

The plaintiff, Moncure Noble, sues the defendant, Frigid¬ 
aire Corporation, a body corporate, having ageijts and 
doing business in the District of Columbia, for that, hereto¬ 
fore to wit, on the 13th day of August 1934 and for| a long 
time prior thereto, the said defendant was engaged^ by its 
agents and servants, in the business of selling refrigerating 
machines in the District of Columbia and in the course of 
its said business maintained certain premises for th|at pur¬ 
pose located at 1401 Fourteenth Street, Northwest,! in the 
District of Columbia, and on the aforesaid date said plain¬ 
tiff came upon the premises of the said defendant at the 
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instance and request of the agents and servants of said de¬ 
fendant for business purposes. 

Whereupon it became and was the duty of the said defen¬ 
dant, by its agents and servants, acting within the course 
of their employment to refrain from committing any acts 
of violence against persons lawfully upon the said prem¬ 
ises, including the plaintiff. 

Yet the said defendant, by its agents and servants, not 
regarding its duty in the premises but in violation thereof 
and said agents and servants, while acting within the scope 
of their employment as salesmen for the said defendant, 
did illegally, unlawfully, wantonly and recklessly strike and 
beat the plaintiff with great force and violence about his 
head, body, arms and legs, while the plaintiff was 
2 upon the premises of the said defendant for busi¬ 
ness purposes, as aforesaid, for the purpose of dis¬ 
cussing with the agents of the said defendant the sale of cer¬ 
tain refrigerators and as a result thereof plaintiff was 
seriously and permanently injured, in that plaintiff sus¬ 
tained a depressed fracture of his left radius, extending 
into the elbow joint and plaintiff’s use thereof has been and 
will be permanently impaired and plaintiff sustained hem¬ 
orrhages in his said elbow and a dislocation of both bones 
of the left arm and plaintiff’s shoulder was bruised and 
wrenched and the muscles thereof permanently injured, 
together with bruises and contusions about his head, body, 
face and limbs and plaintiff’s nervous system has been 
severely shocked and permanently impaired and lie sus¬ 
tained and will in the future sustain and suffer great physi¬ 
cal and mental pain and anguish and plaintiff incurred and 
will in the future incur large expense for medical, surgical, 
hospital, xray treatments and medicines and plaintiff lost 
and will in the future lose much time from his employment 
with large loss of earnings, and plaintiff was subjected to 
great humiliation and outrage; all to the plaintiff’s damage 
in the sum of Fifty Thousand ($50,000) Dollars. 

Wherefore, plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Fifty Thousand 
($50,000) Dollars, besides costs of this action. 

Second Count: 

The plaintiff, Moncure Noble, sues the defendant, Frigid- 
aire Corporation, a body corporate, having agents and 
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doing business in the District of Columbia, for that,j hereto¬ 
fore, to wit, on the 13th day of August 1934 and foi* a long 
time prior thereto, the said defendant was engaged, by its 
agents and servants, in the business of selling refrigerating 
machines in the District of Columbia and in the course of 
its said business maintained certain premises for that 

3 purpose located at 1401 Fourteenth Street, North¬ 
west, in the District of Columbia, and on the afore¬ 
said date said plaintiff came upon the premises of i;he said 
defendant at the instance and request of the agedts and 
servants of said defendant for business purposes. 

Whereupon it became and was the duty of the said de¬ 
fendant to refrain from causing acts of violence to be com¬ 
mitted by its agents and servants against persons lawfully 
upon the said premises, including the plaintiff. 

Yet the said defendant, not regarding its dutvj in the 
premises but in violation thereof, did, by its manager and 
supervisor, acting within the scope of his authority, direct 
and acquiesce, in his presence, that the agents and servants 
of the said defendant beat and strike the plaintiff and in 
compliance with said direction and acquiescence the agents 
and servants of said defendant did illegally, unlawfully, 
wantonly and recklessly strike and beat the plaintiff with 
great force and violence about his head, body, arms and 
legs, while the plaintiff was upon the premises of the said 
defendant for business purposes, as aforesaid, for t)he pur¬ 
pose of discussing with the agents of the said defendant the 
sale of certain refrigerators and as a result thereof plain¬ 
tiff was seriously and permanently injured, in that plaintiff 
sustained a depressed fracture of his left radius, [extend¬ 
ing into the elbow joint and plaintiff’s use thereof l^as been 
and will be permanently impaired and plaintiff sustained 
hemorrhages in his said elbow and a dislocation bf both 
bones of the left arm and plaintiff’s shoulder was jbruised 
and wrenched and the muscles thereof permanently in¬ 
jured, together with bruises and contusions about his head, 
body, face and limbs and plaintiff’s nervous system has 
been severely shocked and permanently impaired and he 
sustained and will in the future sustain and suffer 

4 great physical and mental pain and anguish and 
plaintiff incurred and will in the future incur large 

expense for medical, surgical, hospital, xray treatments and 
medicines and plaintiff lost and will in the future lo^e much 
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time from his employment, with large loss of earnings and 
plaintiff was subjected to great humiliation and outrage; 
all to the plaintiff’s damage in the sum of Fifty Thousand 
($50,000) Dollars. 

Wherefore, plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Fiftv Thousand 
($50,000) Dollars, besides costs of this action. 

ALVIN L. NEWMYER, 

Attorney for Plaintiff. 


Pleas. 

Filed October 5, 1934 




* 


* 


First Plea 

Comes now the defendant bv its attorneys Elwood H. 

• * 

Seal and Dogglas, Obear, Morgan & Campbell, and for plea 
to the first count of the declaration filed in the above en¬ 
titled cause says that it admits it is a body corporate, hav¬ 
ing agents and doing business in the District of Columbia; 
and on the 13th dav of August. 1934, and for a long time 
prior thereto, was engaged in the business of selling re¬ 
frigerating machines in the District of Columbia and main¬ 
tained premises No. 1401 14th Street, N. W. ? in the Dis¬ 
trict of Columbia; but denies that on said day plaintiff came 
upon the premises of the defendant at the instance and re¬ 
quest of the agents and servants of the said defendant for 
business purposes, but says that on said day the plaintiff 
came upon the premises of the defendant at the instance 
and request of certain persons not then acting within 
5 the scope of their employment for purposes purely 
personal and private to said persons and the plaintiff. 

The defendant denies that it or any of its agents and 

servants while acting within the scope of their employment 

as salesmen for the defendant did illegally, unlawfully, 

wantonlv and recklessly or in anv other manner strike and 
* * * 

beat the plaintiff as in said declaration alleged. It denies 
that the plaintiff was upon the premises of the defendant 
on said day for the purpose of discussing with the agents 
of the defendant the sale of certain refrigerators, and 
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states that any injury sustained by the plaintiff \yhile on 
the premises of the defendant was the result of an jalterca- 
tion between the plaintiff and a certain person or persons, 
which was the outgrowth of a private feud or ill-feeling be¬ 
tween the plaintiff and said person or persons, which alter¬ 
cation took place while said persons were not thej agents 
and servants of the defendant and were not acting within 
the scope of their employment, but were acting in tl^eir own 
personal and private interest and behalf. 

The defendant is not advised as to the nature ancjl extent 
of the injuries of the plaintiff and therefore can neither ad¬ 
mit nor deny the allegations concerning the same, blit in so 
far as the same are material will require stricj proof 
thereof. 

Second Plea 

Comes now the defendant by its attorneys El wood H. 
Seal and Douglas, Obear, Morgan & Campbell, <\nd for 
plea to the second count of the declaration filed in thb above 
entitled cause says that it admits it is a body corporate, 
having agents and doing business in the District of jColum- 
bia; and on the 13th day of August, 1934, and for a long 
time prior thereto, was engaged in the business of [selling 
refrigerating machines in the District of Columbia and 
maintained premises No. 1401 14th Street, N.j W., in 
6 the District of Columbia; but denies that on s«]iid day 
plaintiff came upon the premises of the defendant 
at the instance and request of the agents and servants of 
the said defendant for business purposes, but says that on 
said day the plaintiff came upon the premises of the de¬ 
fendant at the instance and request of certain persons not 
then acting within the scope of their employment for pur¬ 
poses purely personal and private to said persons find the 
plaintiff. 

1 • • i 

The defendant denies that it did by its manager ^nd su¬ 
pervisor, acting within the scope of his authority, or in any 
other manner did direct and acquiesce in his presence or 
in any other way that the agents and servants of the defen¬ 
dant or any other person beat and strike the plaintiff, and 
denies that any person or persons acting within the scope 
of their employment did illegally, wantonly recklessly or 
in any other manner strike or beat plaintiff. It denies that 
the plaintiff was on the premises of the defendant for the 
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purpose of discussing with the agents of said defendant the 
sale of certain refrigerators, and states that any injury 
sustained by the plaintiff while on the premises of the de¬ 
fendant was the result of an altercation between the plain¬ 
tiff and a certain person or persons, which was the out¬ 
growth of a private feud or ill-feeling between the plaintiff 
and said person or persons, which altercation took place 
while said persons were not the agents and servants of the 
defendant and were not acting within the scope of their 
employment, but were acting in their own personal and 
private interest and behalf. 

The defendant is not advised as to the nature and extent 
of the injuries of the plaintiff and therefore can neither 
admit nor denv the allegations concerning the same, but in 
so far as the same are material will require strict proof 
thereof. 

ELWOOD H. SEAL, 

DOUGLAS, OBEAR, MORGAN & 
CAMPBELL, 

Bv JO V. MORGAN, 

i Attorneys for Defendant. 

7 Joinder of Issue. 

Filed October 9, 1934. 

******** 

The plaintiff joins issue upon each of the pleas filed by 
the defendant in the above entitled cause. 

ALVIN L. NEWMYER, 

! DAVID G. BRESS, 

, Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

i Wednesday, November 13, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

******** 

Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday and after 
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this cause is further heard and given to the jury in! charge 
they upon their oath say they find for the plaintifif in the 
sum of Five Thousand Five Hundred Dollars ($5(500.00), 
on count one of the declaration, and thev sav that tliey fur- 
ther find for the plaintiff in the sum of Five Thousand Five 
Hundred Dollars ($5500.00), on count two of the declara¬ 
tion. 


Motion to Set Aside Verdict and to Grant a New Trial. 

Filed November 18, 1935. 

*** ***** 

Comes now the defendant, by its attorneys, Stanley K. 
Fischer and Norman Fischer, and moves this Honorable 
Court to set aside the verdict rendered in the above Entitled 
cause and to grant a new trial for the following, among 
other reasons: 

8 1. Because the jury found two verdicts, (one on 

each of the two counts of the Declaration) }*or the 
same cause of action. 

2. Because the verdicts, as found on the two counts of 
the Declaration, were inconsistent. 

3. Because of error at law in failing to compel the plain¬ 

tiff to elect upon which of the two counts of the Declara¬ 
tion he wished to go to the jury. ^ 

4. Because of error at law in failing to direct the jury to 
return a verdict for the defendant on the first count of the 
Declaration. 

5. Because of error at law in failing to direct the jury 
to return a verdict in favor of the defendant on the second 
count of the Declaration. 

6. Because the finding of the jury was contrary jto the 
weight of the evidence. 

7. Because of error of law in failing to direct the jury 

that if they found for the plaintiff on one count, they must 

necessarilv find for the defendant on the other count. 

*/ 

8. Because of error of law in refusing prayers offered 
bv the defendant. 

9. Because of error of law in granting prayers coffered 
by the plaintiff and objected to by the defendant. 

10. Because the verdict is contrary to the law. 
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11. Because the amount of the verdict is too great for 
the injuries sustained, unreasonable and unconscionable. 

i STANLEY H. FISCHER, 

NORMAN FISCHER, 
Attorneys for Defendant. 

Service of a copy of the foregoing Motion for New Trial 
and Points ,and Authorities in support thereof is acknowl¬ 
edged this 18 Day of November, 1935. 

S A. L. NEWMYER, 

D. G. BRESS, 

Attorneys for Plaintiff. 


9 Supreme Court of the District of Columbia. 

Friday, December 13, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

******* 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Thousand Five Hundred 
Dollars ($5500.00), together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

m/ 

From the foregoing judgment the defendant by its attor¬ 
neys of record, in open Court, note an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a supersedeas bond 
is hereby fixed in the sum of Six Thousand Dollars 
($6000.00) and a further undertaking to act as a cost bond 
is hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memorandum. 

December 24, 1935. 

Supersedeas ($6000.00) bond approved and filed. 
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10 Assignment of Errors . 

Filed December 27, 1935. 

******* 

Now comes the defendant, by its attorneys, and| having 
duly entered and perfected an appeal to the United States 
Court of Appeals for the District of Columbia from :he final 
judgment entered in the above entitled cause on the 13th 
Day of December, 1935, for its Assignment of Errors com¬ 
mitted by the trial court says that the trial court qrred in 
the following particulars: 

1. In overruling defendant’s motion to require the plain¬ 

tiff to elect upon which of the two counts contained in the 
Declaration, he wished to go to the Jury. j 

2. In refusing to direct a verdict for the defendant upon 
the first count of the Declaration, at the conclusion of plain¬ 
tiff’s evidence. 

3. In refusing to direct a verdict for the defendant on 
the second count of the plaintiff’s Declaration, at tfie con¬ 
clusion of the plaintiff’s evidence. 

4. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of the plaintiff’s evidence. 

5. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of all the evidence in the caise. 

6. In refusing to instruct the jury to return a yerdict 
for the defendant on both counts of the Declaration! at the 


conclusion of all the evidence in the case. 

7. In failing to direct the Jury that if they found for the 
plaintiff on one count, they must necessarily find for |the de¬ 


fendant on the other count. 

8. In refusing to grant defendant’s Instruction >juniber 
One. ! 


9. In refusing to grant defendant’s Instruction ISjumber 
Five. ! 


10. In granting plaintiff’s Instruction Number 

11 One. I 

11. In granting plaintiff’s Instruction A]umber 

Four. i 

12. In granting plaintiff’s Instruction Number Ei^ht. 

13. In overruling defendant’s motion to set aside tljie ver¬ 
dict and to grant a new trial. 
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14. In ruling that the verdicts returned by the jury 
should be considered as a general verdict. 

ROYAL T. McKENNA, 
NORMAN FISCHER, 
STANLEY H. FISCHER, 
Attoryxeys for Defendant. 

Service of a copy of Foregoing Assignment of Errors is 
hereby acknowledged this 27th dav of December, 1935. 

; ALVIN L. NEWMYER, 

DAVID G. BRESS, 

Attorneys for Plaintiff. 


Memoranda. 

December 27, 1935.—Time to file proposed bill of excep¬ 
tions extended to and including January 20, 1936. 


January 4, 1936.—Proposed bill of exceptions and no¬ 
tice—filed. 


January 2S, 1936. Time to submit bill of exceptions ex¬ 
tended to and including March 2, 1936. 


12 Supreme Court of the District of Columbia. 

Thursday, February 27, 1936. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

#*####* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by its attor¬ 
neys submits to the Court its Bill of Exceptions taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc , which is hereby accord¬ 
ingly done. 
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Designation of Record. 

Filed December 24,1935. i 

*#*#*#* 

Comes now the defendant, Frigidaire Corporation, the 
appellant in the above entitled cause, and designates the 
parts of the record which it desires to have included in the 
transcript, said parts being sufficient for the determination 
of the questions raised on appeal, namely: 

1. Declaration. 

2. Pleas of the Defendant. 

3. Joinder of Issue. 

4. Verdict and judgment of the jury. 

5. Motion for new trial. 

6. Minutes of the Court Order on Motion for a New 
Trial. 

7. Notation of appeal, and order fixing amount of un¬ 
dertaking to act as supersedeas on appeal. 

8. Filing of supersedeas bond. 

9. Assignment of errors. 

10. Bill of Exceptions. | 

13 11. This Designation. j 

STANLEY H. FISCHE^, 
NORMAN FISCHER, j 

Attorneys for Defendant. 

Service of copy of the above Designation of Record ac¬ 
knowledged this 24th day of December, 1935. 

ALVIN L. NEWMYER, j 
DAVID G. BRESS, | 

Attorneys for Plaintiff. 

— 

14 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Cjourt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true 4nd cor¬ 
rect transcript of the record, according to directions of 
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counsel herein filed, copy of which is made part of this 
transcript, in cause No. 84492 at Law, wherein Moncure 
Noble is Plaintiff and Frigidaire Corporation, a body cor¬ 
porate, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of March, 1*936. 

[ Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

i By CHAS. B. COFLIN, 

Assistant Clerk. 

15 In the Supreme Court of the District of Columbia. 

Law No. 84,492. 

i Moncure Noble, Plaintiff, 

vs. 

Frigidaire Corporation, Defendant. 

Messrs. Newmyer and Bress 
Rust Building 
Washington, D. C. 

Please take notice that the Bill of Exceptions in the above 
entitled cause, copy of which is hereto attached, will be 
submitted to the Court for approval on the 27th Day of 
February, 1936, at ten A. M., or as soon thereafter as coun¬ 
sel mav be heard. 

STANLEY H. FISCHER, 

NORMAN FISCHER, 

ROYAL T. McKENNA, 
Attorneys for Defendant, 

917 Fifteenth Street, N. W. 

Service of a copy of the foregoing Notice and Bill of Ex¬ 
ceptions in the above entitled cause is hereby acknowledged 
this 24th day of February, 1936. 

i ALVIN L. NEWMYER, 

DAVID G. BRESS, 

Attorneys for Plaintiff, 

Rust Building. 
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16 In the Supreme Court of the District of Colombia. 

Law No. 84,492. ! 

Moncure Noble, Plaintiff, 
vs. 

Frigidaire Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on 
tor trial before Mr. Justice Gordon and a Jury on the 11th 
Day of November, 1935 to November 13, 1935, the plaintiff 
being represented by Messrs. Alvin L. Newmyer an|I David 
G. Bress, and the defendant corporation by Stanley H. 
Fischer, Norman Fischer and Roval T. McKenna, j 

The following proceedings were had: 

The plaintiff, to maintain the issue on his partj joined, 
called Charles S. Ross who testified as follows: 

That he was employed at S. Kann Sons Company, in 
charge of the Frigidaire Department, and that the dlaintiff, 
Moncure Noble, worked for him in that department en¬ 
gaged in the retail sale of Frigidaires, in which department 
the witness is in charge, having a number of salesmen un¬ 
der him and it was his custom and practice when a sale was 
made by one of his salesmen to go out with him to close the 
transaction. That he closed a sale for the plaintiff with a 
Mrs. John M. Geary for the purchase of a Frigidaire on 
the 24th Dav of July, 1934. That the contract wai subse- 
quently cancelled by Mrs. Geary. That Mrs. Ge^ry had 
previously called up S. Kann Sons & Company left 
word for Mr. Noble to come out to see her and f|hat he, 
Ross, went out with Noble to close the sale. On the 13th Day 
of August, 1934, at about four thirty or four forty-five P.M., 
the plaintiff requested Ross to take him out in Ross’ ma¬ 
chine to see a customer about the sale of a Frigidaire, said 
customer living in the Northwest Section. That Rcjss took 
the plaintiff in his machine and on the way, Noble 

17 stated to Ross that he had to stop by the Frigidaire 
Corporation as Mr. McKinley, the Manager, wanted 

to see him. That the witness drove his car and sto oped at 
the Frigidaire Corporation, 1401 Rhode Island Avenue and 
double parked his car while Noble went in the Frigidaire 
Corporation’s salesroom to see Mr. McKinley. That it was 
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an ordinary thing for him, as Sales Manager of the Frigid- 
aire Department at S. Kanns Sons & Company, to go with 
his salesmen to close up a sale. That his car was double 
parked right by the entrance at Fourteenth and Rhode 
Island Avenue, and that he could see into the defendant’s 
salesroom from the position where he was double parked 
in his car on the street; that the entrance to the salesroom 
is exactly on the corner of the building on the corner of 14th 
and Rhode Island Avenue and the outside of the building 
and salesroom consisted of five large plate glass windows, 
each about ten by fourteen feet and that practically the en¬ 
tire street side of the store is enclosed bv glass; that the 
witness was sitting in his parked car about 20 feet from the 
corner and that there was nothing to obstruct his vision 
from the place where he was sitting in his car and he had a 
clear view of the inside of the store. That he did not know 
anything at that time about a fight that was going to occur 
nor had the plaintiff said anything to him about it, but that 
the plaintiff had told him the reason he had to see McKin¬ 
ley was about a ‘‘quota” pin or something like that. 

The Frigidaire Corporation sold frigidaires to Kann’s 
where witness was in charge of the frigidaire department 
and the Frigidaire Corporation likewise sold frigidaires to 
the retail trade and the corporation was in keen competition 
with the witness’ place of business in the retail sale of frigi¬ 
daires. That the place of business where the witness was 
double parked on the occasion referred to, was the sales 
office of the Frigidaire Corporation. 

That while he was parked double and waiting for Noble 
and expecting him back right away, he suddenly looked up 
into tl^e defendant ’s store and saw two men on top of 
18 Noble, all engaged in a fight; that Noble had a light 
suit on and therefore the witness could detect him 
from the other men; that he left his car double parked and 
rushed in and pulled him off and that at that time Noble be¬ 
gan to complain about his arm; the witness pulled them 
apart and the two other men turned on the witness but the 
witness was not injured; that he heard several statements 
made at the time. During the fight, Mr. Brosseau, a super¬ 
visor of salesmen of the Frigidaire corporation, made a 
statement to the following effect: “I am glad he is doing 
it. He deserves it. ” That after the fight was over, he heard 
Mr. Trotter, one of the salesmen of the Frigidaire Cor- 
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poration, say to Mr. Budworth, the General Manager of the 
Frigidaire Corporation, “You knew he had it coming”, or 
something to that effect. That when he ran into the store, 
Blaum and Trotter, two salesmen of the Frigidaire Corpora¬ 
tion, were engaged in the fight on the floor on Noble and 
that he saw, in addition to these people, a Miss Smith who 
was secretary of the Sales Department, Mr. Brossjeau, the 
Supervisor of Salesmen, and a Mr. Spence, another sales¬ 
man in the store at the time. That Blaum and Trot ter were 
directly under Mr. Brosseau and that these men were in 
competition with his salesmen. That he separate^ Noble, 
Blaum and Trotter and that in the scuffle, he sustained a cut 
under his eye and several bumps on his head, but nothing 
serious. That after he pulled the two men off Noble, they 
left Noble alone, and Noble went over and sat in a chair 
and said: “You have broken my arm.” That Noble ap¬ 
peared to be in pain and his arm was twisted and at an 
angle and he was trying to pull it straight. That B rosseau 
who was present in the store at the time the witnes^ ran in 
from his car, did nothing to prevent the fight and did not 
attempt to separate them. That Mr. Brosseau’s bosition 
with the Frigidaire Corporation was as supervisor of sales¬ 
men, and that Mr. Brosseau made the statement “I am glad 
he is doing it.” That after the witness separatee. Blaum 
and Trotter from Noble, they started to beat him, (Ross), 
and that a Mr. R. G. Smith and Mr. Budworth, both 
19 of whom came downstairs after the fight with Mr. 

Noble, separated Trotter and Blaum from (beating 
Ross; that Mr. Budworth did not separate them frehn beat¬ 
ing the witness but that Mr. Smith did and Mr. Biidworth 
did nothing at all. That when Mr. Budworth camje down, 
the fight was over and that Mr. Budworth was no^; in the 
Store when the assault on Noble occurred but caibe down 
towards the end of it and made no statement. Tfiat Mr. 
Budworth is the District Manager of the Frigidaire Cor¬ 
poration. Mr. Budworth did not come down together with 
Mr. Smith but came down after Mr. Smith, at which time 
the two men had been separated from the witness. It was at 
that time when Mr. Budworth was present in the store that 
Mr. Trotter made the statement to Mr. Budwortlji, “You 
knew he had it coming”, or something to that effebt. Mr. 
Budworth did not make any reply to this statement. That he, 
(Ross), then got Noble out into the car and as they 'were 
getting into the car, Trotter again hit Ross. Thai) he left 
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in his car and took Noble back down to the witness’ store 
from which place he thought Noble went to see a doctor. 
That Mr. Noble was suffering verv badlv with his arm and 
the witness and Noble did not go out to make the business 
call which they had started to make. That Noble did not 
work thereafter for a period of about four or five weeks. 
After this period Noble came back to work at Kami’s store 
with his arm bandaged up and during the period that Mr. 
Noble did not work, the witness saw him and that Noble was 
suffering pain and when he returned to work after four 
or live weeks he went to work in the toy department. 
Thereafter Noble was able to return to his regular work in 
the Frigidaire Department under the witness’ supervision 
and that the; witness has noticed that Noble never carries 
his arm straight. 

On cross-examination, the witness Ross stated: 

That he had been previously employed by the Frigidaire 
Sales Corporation but left that position for a better position 
at S. Kami Sons and Company as head of its Frigid- 
20 aire Department. That he had no difficulty with the 
Frigidaire Sales Corporation, nor did lie entertain 
any bad feelings. That S. Kami Sons & Company did not 
pay Mr. Noble, but that he, Ross, paid Noble who worked 
on a commission basis. 

On the day of the accident there was a telephone message 
which came ip for Mr. Noble to come to the Frigidaire office; 
that the witness did not request his secretary at any time to 
call back the frigidaire Corporation to find out from whom 
the message came; that he did not speak to his secretary 
on that day; that he met Mr. Noble on the first floor and 
thev left from the first floor to go out on a call to see a 
prospect, at which time Mr. Noble told the witness that he 
had to stop by the Frigidaire Corporation; that with re¬ 
spect to the sale to Mrs. Geary, the witness went with Mr. 
Noble to her home to close the sale and that was the onlv 
time he went to her home; that Mrs. Geary subsequently 
called up over the telephone and cancelled the purchase; 
that when he drove up to the Frigidaire Sales Corporation 
with Mr. Noble he parked double in his automobile on 14th 
Street, parallel with the 14th Street windows of the show¬ 
room: fthe witness indicated on a diagram the exact posi¬ 
tion where he was parked) the witness likewise indicated 
on the diagram the place in the Frigidaire Store where the 
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fight was going on; that the witness was in his car d couple 
of minutes before he saw the fight and ran into thp store; 
that when Mr. Noble originally went into the store the wit¬ 
ness did not watch him during the period he was in there 
before the witness went in; that when he looked into the 
store he saw that they were on the floor. That when he 
went into the Frigidaire salesroom he saw Miss Smjth, and 
when asked whether or not Miss Smith did anything while 
he was there, with respect to stopping the fight, he Replied, 
“I think she did more than anybody else. I do not recall 
what she done”; that he heard her say “Cut it out. Stop 
it”, or something like that. That at no time did Ross 
21 go upstairs onto the second floor but that he did go 
back to the big door to go upstairs but thatj by the 
time he got back there Mr. Smith had come down ajnd sep¬ 
arated Mr. Blaum and Mr. Trotter who were attaching the 
witness; that when he went back to go upstairs Blajim and 
Trotter followed him to the third window (which fjlie wit¬ 
ness indicated on the diagram,) but that is as far! as the 
witness got upstairs. That when he first went into the 
store, he thought he recalled that a lady customer was also 
in the store but that he did not recall whether Mr. Brosseau 
was talking to her or whether Spence was talking to per but 
that Mr. Brosseau was there; witness denied that Mif. Bros¬ 
seau brought Mr. Noble out to the outside of the st4re and 
denied absolutely that Mr. Noble went back into the store; 
that Mr. Brosseau was the supervisor of the Frigidaire 
Sales Corporation having five or six or seven salesmen un¬ 
der him and he had a manager over him; that Mr. McKinley 
was the sales manager, having more than one supervisor of 
salesmen under him and that Mr. Brosseau was the super¬ 
visor of salesmen under McKinley. That he did pot see 
McKinley there that afternoon. That Mr. Budwortl) is the 
Manager of the Frigidaire Corporation and his officd is on 
the second floor. That he did not recall hearing Mi*. Bud- 
worth fire or dismiss Blaum and Trotter from the services 
of the Frigidaire Corporation and did not recall hearing 
Budworth say to them “Boys, pack up—you are through 
here.” That Mr. Spence is a salesman under Mr. Bros¬ 
seau. That after this occurrence Mr. Noble did no^; come 
to work for a period of five weeks and when he returned 
to work he went to work in the toy department for Jvann’s 
because it was easier for him. Thereafter he retuiined to 
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work in the Frigidaire Department under the witness. That 
Mr. R. G. Smith, previously referred to, was in charge of 
the government work for the Frigidaire Corporation and 
that his office was on the second floor and that the said 
Smith was not on the ground floor at the time of the fight 
with Noble, j That it was nothing unusual for Noble to have 
to see Mr. McKinley about any questions raised con- 
22 cerning quotas as Mr. McKinley took care of the 
quotas for his (Ross’) men, the same as he did with 
all other dealers. That matters of quotas were not taken 
up with the witness but directly with Mr. McKinley of the 
Frigidaire Corporation. 

On re-direct examination, the witness, Ross, stated: 

That bonuses on sales are paid by the Frigidaire corpo¬ 
ration and Mr. McKinley of the Frigidaire Corporation 
would give sales talks to all salesmen of frigidaires in the 
City. By the word quota the witness meant that the Frigid¬ 
aire Corporation fixed a number of dollars in frigidaires 


that each salesman would have to sell and the witness did 
not have anything to do with fixing this quota and if the 
salesman exceeded his quota, the Frigidaire Corporation 
would pay him extra money. 

Then, to further maintain the issue on his part joined, the 
plaintiff called as one of his witnesses Dr. Robert Joseph 
Bosworth, who testified as follows: 

That he was a practicing physician in the District of Co¬ 
lumbia and had occasion to treat the plaintiff, Noble, on the 
13th day of August, 1934. That Noble had a painful, swol¬ 
len, left elbow but that the nature of the injury was un¬ 
determined at that time; that lie gave him some medicine 
for relief of pain and for the reduction of the swelling 
with hot compresses and sent him home; that on the 14th, 
the next day, he gave Noble a slip to have an X-ray made 
of the elbow; that he did not treat Mr. Noble for a frac¬ 
ture as the X-rav which he ordered was never turned over 
to him. The witness prescribed codine and aspirin for re¬ 
lief of pain and induction of sleep; that from the character 
of the injury and from the witness’ observation Noble was 
suffering pain as a result of his injury; that Noble’s condi¬ 
tion on the 14th was improved but not satisfactory and he 
prescribed an X-rav for the purpose of arriving at a diag¬ 
nosis. 
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Then, to further maintain the issue on the plain- 

23 tiff’s part joined, he called Dr. George j Henry 
McLain who stated as follows: 

That he was a practicing physician in the District of 
Columbia and that lie specialized in surgery and) ortho¬ 
pedics. That he saw Noble on the 14th of August, 1934 at 
the Sibley Hospital; that Noble’s elbow was swolleji, pain¬ 
ful and discolored. That he had an X-ray made and the 
X-ray showed a fracture. That the head of the radius was 
torn and the upper end of the bone was fractured, and the 
fracture extended into the elbow joint; that the fracture 
was known as a depressed fracture and was comrfiinuted 
and the bone was jammed up, crushed and made |it tend 
to spread out and the bone was broken in more tlJan one 
place into fragments. That the treatment was to split the 
arm and fix it with adhesive tape in order to give] it rest 
because manipulations of this type of fracture would cause 
cutting into it and would produce more disability; and as 
the swelling went down, he tightened up a little mc(re and 
kept the arm in that condition for three weeks, after which, 
it was again strapped and he carried it in a sling ind re¬ 
quired the arm to be massaged, soaked in hot water with 
epsom salts, cocoa butter or olive oil, for the purpose of 
increasing the circulation and softening up the tissues. That 
he treated Noble for a period of about five months and that 
the injury was attendant with quite a bit of pain; t}iat. the 
patient had a good result but that lie could not flex |the in¬ 
jured arm as much as the other arm. In other wdrds, it 
could not be straightened out as much as the uninjured arm 
because of the fracture. That the witness continued to 
treat the plaintiff until five months ago; that he fiifet saw 
the plaintiff every day for about two weeks and therj every 
other day and at the end, lie saw the plaintiff about jonce a 
month. That although the plaintiff has a good result), there 
is an actual inabilitv to flex his arm entirelv as well as to 
extend his arm; that as to the strength of the arm,iit has 
been weak and that for a period of two or tlired years 

24 the strength will be lessened. The witness further 
testified as to his bill for professional services ren¬ 
dered. 

And to further maintain the issue on his part joined, the 
plaintiff called Joseph Taylor Watts, who stated: 
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That at the time of the occurrence complained of, he was 
also employed with S. Kami Sons & Company, under Mr. 
Ross, as a salesman. That he was familiar with the facts 
leading up to the sale made of a Frigidaire to Mrs. Geary; 
that in the latter part of July, 1934, he received a telephone 
call in the afternoon from a lady who wanted some infor¬ 
mation regarding a Frigidaire; that the ladv was Mrs. 
Geary and he made an appointment with her for six o’clock 
that evening. That he went out to see her at that time and 

was told bv Mrs. Gearv to come back the next dav at ten 
* * » 

o’clock. That he could not go back the next dav at ten 
o’clock so he asked Mr. Xoble to go out and take care of the 
call for him. That at about eleven o’clock, he had another 
telephone call from Mrs. Geary, requesting him to send Mr. 
Noble back to see her and that Mr. Noble, at his request, 
went out to see the lady. 

On cross-examination, the witness, Watts, testified: 

That, as Noble, he also was paid by Mr. Ross for the sale 
of frigidaires which he sold in the course of his employ¬ 
ment at Kami’s and was paid by Mr. Ross’ personal check. 

Then, to further maintain the issue, the plaintiff, Mon¬ 
cure Noble, took the witness stand and testified as follows: 

That he was the plaintiff in the cause, was twenty-five 
years of age, and was employed in the Frigidaire Depart¬ 
ment of S. Kami Sons & Company, working for Mr. Ross 
who paid him. That he had been so employed since 1932; 
that in the latter part of July, 1934, about nine fifteen in the 
morning, Mr. Watts told him he had a customer in the 
Northwest section where he, Noble, was going to work that 
day, and that Watts asked him if he would stop by and see 
her; that the customer’s name was Mrs. John M. Geary. 

That he went out to see this customer and when he 
25 got there, he rang the door bell, and he told Mrs. 

Geary that he was from S. Kann Sons & Company 
and wanted to talk to her about the sale of a Frigidaire. 
That Mrs. Geary replied, 4 ‘I cannot see you right now. The 
Doctor is coming.” That just then the Doctor came and 
passed by him. That while he was talking to Mrs. Geary, 
he observed a representative of the Frigidaire Corporation, 
Mr. Blaum, was already in Mrs. Geary’s house and was 
standing on the left-hand side of the room as you go in. 
That while he was talking to Mrs. Geary, she was standing 
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to the left hand side of the door but that the scrben door 
was closed, the permanent door being open. That j he could 
see through the screen door and saw Blaum, a plesman 
from the Frigidaire Corporation, in the living rootn. That 
he, Noble, then left and canvassed the block be^ow Mrs. 
Geary’s house and then returned to the house <|ifter the 
doctor left. That he again spoke to Mrs. Geary who met 
him at the door and he carried on a conversation with her 
after entering the house. That she replied, “Well, I am 
going to buy a Frigidaire and it doesn’t make mucjh differ¬ 
ence who I buy it from.” That he, Noble, then stated to 
Mrs. Geary, “Of course not, but I would like to explain our 
terms and prices to you.” That he then explained his 
terms, to wit, “Nothing down and six percent on th|e unpaid 
balance”, and then left; that when he returned to S. Kann 
Sons & Company he was told that there was a message for 
him from Mrs. Gcarv, asking him to come out anc[ get the 
order for the Frigidaire. That he thereupon asked Mr. 
Ross to take him out to Mrs. Geary’s which Ross did and 
that the two of them closed the transaction with Mrs. Geary, 

bv the execution of a certain written conditional sales con- 
* 

tract dated July 24,1934. Whereupon the conditional sales 
contract between Mrs. Geary and S. Kann Sons & Com- 
panv was introduced into evidence and shown to the Jury. 
That prior to August 13, 1934, he had contact with Mr. 
Budworth, the District Manager of the Frigidaire Corpo¬ 
ration; that this contact occurred on July 28, 1934, at 
S. Kann Sons & Company when Mr. Bjudworth 
26 bawled him out about writing up a sale when another 
salesman was in the house. That he told Budworth 
he had been working on the customer before the Frigidaire 
salesman had been and that Budworth told him, “Not to 
do that again”, and seemed to be very angrv about it. That 
the date of the contract of sale to Mrs. Geary was July 24, 
1934. That two weeks later, to wit, on August 13^:h, 1934, 
Mrs. Gossage, who was secretary to Mr. Ross, afid a Mr. 
Rector, who is another salesman at S. Kann Sonsl & Com¬ 
pany, told him (Noble) that Mr. McKinley, the Salbs Mana¬ 
ger of the Frigidaire Corporation, wanted to see Noble at 
the Frigidaire Corporation office. That he got this mes¬ 
sage when he was on the first floor of S’. Kann Son^ & Com¬ 
pany, between five and five-fifteen in the afternoon; that 


i 
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Mrs. Gossage ’phoned the message down to him on the first 
door; that he had had previous dealings with Mr. McKinley 
in connection with ‘‘quota” club diamond pins, and that the 
quotas were fixed by the Frigidaire Corporation for com¬ 
petitive sales between salesmen and in exceeding the quota 
salesmen get 40c per cubic foot of refrigeration sold; that 
the bonus campaign was going on at that time, to wit, Au¬ 
gust 13,1934, for the months of July and August 1934. That 
when he got the messages to see Mr. McKinlev, he had 
some calls to make in the Northwest and asked Mr. Ross to 
take him out to the northwest section to see a customer be¬ 
cause Mr. Ross had a machine and he wanted to be able 
to get out to see this customer and return to the store in 
time to go home with the lady in whose house he lived. Said 
lady, Mrs. Kunza, also worked for S. Ivann Sons & Com¬ 
pany as the Assistant Credit Manager. That he and Mr. 
Ross left right awav and that while enroute to see this cus- 
tomer, he asked Mr. Ross to stop by the Frigidaire Sales 
Office first as he wanted to see Mr. McKinlev. That Ross 
drove him tp the Frigidaire place of business and parked 
double on Fourteenth Street at Rhode Island Avenue and 
remained seated in the car while Noble went in to see Mr. 
McKinley. Witness indicated on a diagram where the car 
was parked at the corner of 14th and Rhode Island Ave¬ 
nue and described the outer appearance of the build- 
27 ing as being entirely constructed of big show glass 
windows and the witness made no statement to Ross 
when he left the car. That when he left Ross’ car, he went 
through the door of the Frigidaire Corporation and passed 
Mr. Brosseau who was standing by the doorway, and went 
directly up to McKinley’s office. The place was a large 
display room with a large floor covered with linoleum and 
witness indicated on the diagram where Mr. McKinley’s 
office was located therein. When he got to the office, he saw 
Blaum and Trotter and Miss Smith; that he did not walk 
into McKinley’s office as Blaum and Trotter stepped into 
the doorway and blocked the passage. That ho asked if 
Mr. McKinlev was there and Blaum said, “Do vou remem- 

« 7 f 

her that dav?” and then immediatelv without notice, struck 
Noble on the side of the face. That he did not know that 
Blaum was going to hit him. That he also saw Mr. Spence, 
a salesman, in the showrooms when he came into the store, 
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and that Mr. Brosseau was in the outer part of the office. 
That when Blaum struck him, he grabbed hold of Blaum 
around the w^aist with his arm to keep Blaum from hitting 
him and that he rushed into Blaum, “So he could not hit 
me again. ” That Trotter then came into the fight and then 
he, Noble, struggled with both of them and fell to the floor 
and that was when his arm was broken. That wlieh he fell 
to the floor, he, Noble, was on the bottom and his iirm was 
broken when he struck the floor, and he told them t|o get up 
as he had broken his arm. That they were all piled up to¬ 
gether and Noble was underneath about a minute and he 
was trying to push them up but couldn’t get from under, 
and that Trotter was slugging and that Mr. Ross then came 
in and pulled Trotter and Blaum off and they, Trotter and 
Blaum, then jumped on Mr. Ross. Witness did not iee Ross 
enter the store but that Ross did not go in with khe wit¬ 
ness and was not in there when the witness was firsj struck. 
That Noble thereafter got up, pulled off his coat an<jl looked 
at his arm and found it all to one side. That he trijed pull¬ 
ing it back into place and it was painful, and there was a 
lump on the side. That he walked over and sat down on 
t lie edge of a display and continued to try toj get his 
28 arm back in place and felt kind of sick fjom the 
shock. That he did not sec who stopped the fight 
with Mr. Ross. That Mr. Brosseau was standing there 
during the time Trotter and Blaum w'cre on top ofj him on 
the floor and that he heard Brosseau say, “I am glad they 
are doing it. They got it coming,” or, “They havejit com¬ 
ing to them.” That Mr. Brosseau did nothing els^ or say 
anything else to stop the fight. That he, Noble, didn’t see 
R. G. Smith until after they were on Mr. Ross, and that 
Mr. Budworth did not come down until just after My. R. G. 
Smith. That Mr. Budworth did not do anything, “jBe just 
stood there and watched us”, and that he did not s^iy any¬ 
thing. That after Blaum and Trotter were separated from 
Ross, he, Noble, was still sitting on the edge of the dis¬ 
play, working with his arm, when Blaum came aroiind and 
got hold of him again and commenced to strike Noble again. 
That Mr. Budworth then kept Blaum from hitlirg him. 
That in the presence of Mr. Budworth, Blaum stated, “You 
knew it was coming to them.” That Mr. Budworth was 
present but did nothing and said nothing. At no tiijie dur- 
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ing the fight did the witness go outside and come back in; 
that Ross did not go all the way up the stairs but only got 
up to the door that led to the stairs and came back with the 
fellows still after him. That after the fight, he left the 
premises with Mr. Ross and went back to Kami’s store and 
waited for Mrs. Kunza, the ladv referred to as the one in 
whose house he lived; that he then went home with her and 
from there, went to see Dr. Bosworth, at which time he was 
in great shock and pain, and the next day went to see Dr. 
McLain, and had X-rays taken. That lie was in consider¬ 
able pain, spent a miserable night and for the first three 
weeks, went to see Dr. McLain every day, then twice a week, 
for two weeks and then once a month. The character of 
the treatment administered was very painful and the arm 
was kept in an upright position until the swelling went down 
and it was thereafter graduallv brought down. That it was 
about five weeks before lie went back to work. That after 
the five weeks period his arm was out of the sling 
29 but it hung down and he couldn't use it. That his 
average earnings at Kami’s was $50 per week in the 
Frigidaire Department and when he did return to work by 
going to the Toy Department, he earned $15.00 per week 
for four weeks. That his muscles were stiff and he could 
not use his arm. That his left arm is weaker and cannot 
be extended like his other arm, which was exhibited to the 
jury. 

On cross-examination, the witness stated: 

That he got the message that Mr. McKinley wanted to 
see him from Mr. Rector and Mrs. Gossage and denied that 
he was told to see Mr. McKinley at any particular time on 
that day. After he got the message that Mr. McKinley 
wanted to sep him, he had to make a trip in the northwest 
to see a customer with Mr. Ross and after lie was out in the 
car with Mr, Ross he requested Mr. Ross to stop at the 
Frigidaire Corporation place of business where he had to 
see Mr. McKinlev. That when he went to see Mrs. Gearv 
he saw Blaum there and knew Blaum was a salesman from 
the Frigidaire Corporation and on that occasion he talked 
to her from the outside through the screen door; that he had 
never been told that he should not interview prospects when 
another salesman was interviewing the same prospect, ex¬ 
cept the time that Mr. Budworth bawled him out, which 
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was sometime after the interview with Mrs. Ge^ry. That 
he had never had any previous trouble with Bjlaum and 
Trotter about “butting in on sales”, or any oth^r trouble 
and witness knew Trotter when he saw him but Iliad talked 


with Mr. Blaum, and when asked if he thought it was the 
right thing to do to interfere with Mr. Blaum[s efforts, 
when he knew that Blaum was there trying to | sell Mrs. 
Geary a Frigidaire, he replied, “We all work! for our¬ 


selves,” and stated “We had been there before Mr. Blaum 


was there”, and that Mr. Watts had been there t<^ see Mrs. 
Geary before; that upon both occasions when he left Mrs. 
Geary, Mr. Blaum was still there and after he left Mrs. 
Geary’s house she called him two hours later to come back 


to have the contract signed. The witness dejiied that 
Mrs. Gossage tohl the witness that Mr. McKinlet was not 
the man who called him up but that the only thing 
30 Mrs. Gossage told the witness was that Mif. McKin¬ 
ley wanted to see him right away. That wl|en he en¬ 
tered the Frigidaire salesroom, he saw Mr. Brossejau stand- 

I 

ing within the door towards the office, and he waved his 
hand to him. That there was a ladv customer in'the store 
but that Brosseau was not talking to her. That he did not 
go into Mr. McKinley’s office but that when he reached the 
door Blaum and Trotter met him at the door ar|d Blaum 
said, “You remember that day”, and then “let jiim have 
it”; that the witness grabbed Blaum and pushed himself 
into him to keep him from hitting the witness ijgain but 
that witness could not recall ever striking bacljc at Mr. 
Blaum; that witness in response to a question, “Ij>on’t you 
remember that Mr. Blaum was knocked out and f^ll uncon¬ 
scious to the floor?” answered “No.” The witness denied 
that when he got up Mr. Blaum was still lying on jthe> floor. 
That both Blaum and Trotter got up before he, Nbble, did, 
from the floor, and that Mr. Ross had pulled them off of 
him. That Mr. Brosseau did not do anything with respect 
to the fight and Mr. Brosseau did not try to separate them, 
and after Ross separated them, he Noble, went j>ver and 
sat down on a display and began to work on his jarm and 
that during this time, the fight between Blaum, Trotter and 
Ross was going on and that it lasted about four (minutes. 
That Mrs. Smith was present but he did not see Mrs. Smith 
say anything to either Blaum or Trotter and tlial neither 
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Mrs. Smith nor Mr. Brosseau did anything to endeavor to 
separate them. That the witness did not see Mr. Spence 
until the witness’ arm was broken and did not see Mr. Smith 
until after Smith had stopped the fight between Ross, Blaum 
and Trotter. Upon question as to whether the witness re¬ 
membered anv blows being received bv Mr. Brosseau in his 
effort to stop the fight, the witness replied that Brosseau 
did not receive any blows because he did not try to stop it. 
That he saw Mr. Budworth while lie, l lie witness was sitting 
on the display holding his arm but it is not a fact that he 
did not see Mr. Budworth until he was outside on the street. 

i 

Witness did not hear Mr. Budworth sav anything to dis- 
miss Blaum or Trotter from the service of the corpora¬ 
tion. That the witness did not see Mr. Smith until 
31 after Smith had stopped the fight between Ross, 
Blaum and Trotter. 

Then, to further the issue, the plaintiff called Charles S. 
Rector who stated: 

That he was a salesman from the Frigidaire Department 
of S. Kami Sons & Company, on the 13th Day of August, 
1934, working for Mr. Ross. That he received a telephone 
message on the afternoon of the 13th Day of August, 1934 
from the Frigidaire Corporation telephone operator; that 
the operator, whose voice he recognized, called him and 
asked for Mr. Noble. That he told the operator Mr. Noble 
was out and that the operator then said, “Will you deliver 
a message for me? Tell him Mr. McKinley wants to see 
him personally.” That he recognized the voice of the oper¬ 
ator as that of Mrs. Williams. Witness knows that Mr. 
McKinley is the sales supervisor for Frigidaire Corpora¬ 
tion. That he made a note of the message and later, when 
Mr. Noble came in, he delivered the message to Noble per¬ 
sonally on the first floor. That he also called the third floor 
and left a message there for Mr. Noble. That he had also 
discussed the question of quotas with Mr. McKinley who 
was in charge of bonuses for the Frigidaire corporation 
and that there was a bonus campaign in progress in July 
and August, 1934. 

Upon cross-examination, the witness stated: 

That he had spoken with Mrs. Williams, the telephone op¬ 
erator for the Frigidaire Corporation hundreds of times 
and that he recognized her voice. That he did not speak 



FRIGIDAIRE CORPORATION VS. MONCURE NOBL^I. 27 

I 

I 

to Mr. Blaum. That he knew nothing about a telephone con¬ 
versation with Mrs. Gossage. 

And to further maintain the issue, the plaintjiff called 
Mrs. Rita Allin Gossage, who testified as follows j 

That her maiden name was Stahl and that shej was em¬ 
ployed by S. Kami Sons & Company as Secretary to Mr. 
Charles Ross who was her uncle. That on the 13th Day of 
August, 1934, she received a telephone message for Mr. 

Noble. Someone asked, “Is Mr. Noble tlfere?” to 
32 which she replied, “No, is there anything I could 
do?” The person said, “No”, but asked hjer to tell 
Mr. Noble when he came in for him to see Mr. ^IcKinley 
right away. That it was a man’s voice that spoke to her. 
That Mr. Rector also told her to tell Noble that Mr. Mc¬ 
Kinley wanted to see him and that Mr. Rector told her that 
the message which he, Rector, had received, was from the 
Frigidaire Corporation telephone operator. Thai she de¬ 
livered the message to Mr. Noble over the telephone when 
Noble came back into the store but that she didj not see 
Noble that day. That she did not call the Frigidaire Cor¬ 
poration and that it was nothing unusual for Mr. i\|LcKinley 
to call up to talk to the salesmen about their quota^. 

Upon cross-examination, the witness stated that she re¬ 
ceived the message about four o’clock that afternoon but 
that she did not recognize the man’s voice and that she did 
not call back Mrs. Williams and ask her who madejthe call. 

And to further maintain the issue, the plaintiff called 
Florence Kunza, who stated as follows: j 

That she was employed with S. Kann Sons & Company 
as assistant Credit Manager, and had been so employed for 
about seventeen years. That Mr. Noble lived at the same 
house. That she recalled the injury which Mr. Njoble re¬ 
ceived on the 13th Day of August, 1934 and that prior to 
the said injury, his arm was in a perfect or normal condi¬ 
tion and that she never heard him complain about pis arm 
prior to the injury. That she saw Noble between five- 
thirty and six o ’clock that afternoon in the Credit Office and 
that he was suffering greatlv from his arm. That lier hus- 
band called for her about six o’clock and she and Njoble, in 
company with her husband and daughter, went hojme and 
then got in touch with Dr. Bosworth. That Noble thjm went 
to Dr. Bosworth’s office in the machine, her daughter tak- 
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ing him over to the Doctor’s office and he was required to 
take medicine to quiet him and make him sleep. That' it was 
necessary to sit up with Mr. Noble several nights, all night 
long, as he was suffering and was very nervous. That his 
arm was in a sling for about five weeks and during 

33 that period he was not able to work, and that his arm 
was sensitive to the touch on his elbow. That since 

the injury which Mr. Noble sustained there has been a dif¬ 
ference in the way lie uses his left arm compared to the 
way he could use it prior to his injury, in that he can’t put 
his arm out straight and he suffers with it in damp weather. 

Counsel for the plaintiff then announced their case closed 
and counsel for the defendant then moved the court to re¬ 
quire the plaintiff to elect upon which of the two counts they 
wished to proceed to the Jury, which said motion was over¬ 
ruled and an exception was noted and allowed on behalf of 
the defendant corporation. 

Whereupon, counsel for the defendant moved the court 
to direct a verdict in favor of the defendant on both counts 
of the declaration because the evidence did not show the 
violation of any duty on the part of the defendant corpora¬ 
tion, or that the assault was committed by the salesmen of 
the Frigidaire Corporation while under the scope of their 
employment, and upon the further grounds that the assault 
complained of was not committed under the direction, or 
command of the defendant corporation, nor was it ratified 
by it or acquiesced in by the said defendant corporation, 
and that the evidence did not support the allegations con¬ 
tained in the two counts of the Declaration. The Court 
overruled said Motion, whereupon an exception was noted 
and allowed on behalf of the defendant. 

Whereupon, the defendant called as a witness R. G. 
Smith, who stated as follows: 

That he was employed by the Frigidaire Corporation in 
the capacity of a government sales representative and had 
been so employed for about ten and one half years. That 
he was not present on the 13th Day of August, 1934 when 
a fight occurred between Messers Noble, Ross, Blaum and 
Trotter, and that he knew nothing at all about the fight ex¬ 
cept what he had heard. That he did not at anv time 

34 during the course of that combat, endeavor to pull 
Mr. Ross or separate Mr. Ross, Mr. Trotter and Mr. 

Blaum, as he was not in the building and that he did not 
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hear anything about the fight until he got back to the office 
around five o ’clock. That at the time of the fight, hie was at 
the Naval Research Laboratory getting results on a bid and 
that all he knew about the fight was what his secretary, 
Mrs. Willingham, had told him. 

Whereupon, the defendant called Mrs. Bertha Wil¬ 
lingham, who testified as follows: 

That she was employed by the Frigidaire Corporation as 
Secretary to Mr. R. G. Smith. That she was at tlhe office 
on the 13th Day of August, 1934 and was on th<j second 
floor. That Mr. Smith was not in the office on thaf day at 
the time there was a fight between Blaum, Trotted, Noble 
and Ross, and that he did not come into the Frigidaijre Office 
until late in the evening, after the fight had occurred and 
that she knew nothing about the fight except what she had 
heard. 

Upon cross-examination, Mrs. Willingham testified that 
she did not hear about the fight and commotion which oc¬ 
curred downstairs until the next dav. That she iaw Mr. 
Ross on the second floor on the afternoon of the fight. She 
did not see Mr. Smith exactly when he came back and that 
she would not know whether Mr. Smith had been pown on 
the first floor, except that he came in the side door hs far as 
she knew, and came right upstairs, and witness did not know 
whether or not Mr. Smith had been down on the fi 'st floor 
before coming upstairs because she was on the seeojnd floor 
all the time. He could have been on the first floor a^id have 
come up the side door as well. 

Upon re-direct examination, Mrs. Willingham testified 
that Mr. Ross came up on the second floor and looked in her 
office and then went right into the main office on th<i second 
floor, which at that time, was the office of the service depart¬ 
ment. She heard no comments, and did not nbtice his 
35 appearance. 

Upon re-cross examination, the witness stared that 
she saw Mr. Ross on the second floor sometime near five 
o ’clock. 

Whereupon, the defendant called Mrs. Aleize Carson 
Smith, who stated as follows: 

That on the 13th Day of August, 1934, she was eihploved 
by the Frigidaire Corporation as Secretary in the Sales De¬ 
partment and was employed by Mr. Darmody who was 
Branch Manager at that time and she now lives ip Jack- 
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sonville, Florida; that Mr. Darmody was the branch man¬ 
ager at the time she was employed which was before August 
13,1934 but that Mr. Budworth was the manager on August 
13, 1934 and for some time prior thereto. That her office 
adjoined the office of Mr. McKinley who was the manager 
of the retail store. That she was acquainted with the tele¬ 
phone calls which led up to the altercation between Xoble, 
Blaum and Trotter. That at about four o’clock on the after¬ 
noon of that day, she went upstairs to relieve the switch¬ 
board operator for about ten or fifteen minutes as she al¬ 
ways did. That she came back downstairs at about four- 
fifteen, at which time she found Blaum and Trotter in her 
office and that Blaum and Trotter handed in their prospect 
cards and sales slips for the day to her and that, at that 
time, they were through. That she kept a record of all pros¬ 
pect sales and the month calls, and she typed out the list of 
these people upon whom the salesmen were to call on that 
particular day; that the prospect sales would be the list they 
brought in showing the people upon whom they called that 
day and that that was the report that Blaum and Trotter 
had turned over to her. That neither Blaum or Trotter 
were on floor duty that dav. That thev were talking and 
bothering and disturbing her and she tried to get them to 
leave as Mr. McKinley had gone home sick that day, having 
left about noon. That Blaum and Trotter stated thev 
wanted to put in a phone call first, and that Blaum then 
called up S. Kann Sons & Company and asked for 
3G Mr. Noble and told the party who answered the phone 
that he,; Blaum, was McKinley speaking and that it 
was importantifor Noble to see him shortly after five o’clock 
in his office, and that Trotter stood by and told Blaum what 
to say. That there were two telephones in Mr. McKinley’s 
office and one in her office and that Blaum and Trotter were 
using the salesmen’s phone in her office. That all calls have 
to go through the operator on the second floor and that 
Blaum told the operator that he wanted Kanns and that 
after he got Kanns, he asked for Mr. Noble and then the 
above conversation took place. That she then asked Blaum 
why he used Mr. McKinley’s name to get Noble to the office 
and that Blaum said he “wanted to knock his teeth out, 
because he did not like him.” That she then tried to get 
Blaum and Trotter to leave but that she could not do any¬ 
thing with them so she decided to go upstairs and call Noble 


FRIGID AIRE CORPORATION VS. MONCURE NOBLE.! 31 

from another phone where Blaurn and Trotter could not 
hear her in order to tell him that it was not Mr. M McKinley 
calling him, but that before she had time to do so, Noble 
came into the store, not waiting until five o’clock, but came 
in about four-thirty or four-thirty-five. That Noble came 
right back to the office and was met at the door by Blaum 
who walked with Mr. Noble over to a window display and 
that they started fighting over by the window display. That 
she got up from her desk and went over and tried to stop 
them but could not, so she called Mr. Brosseau who was 
talking to a customer on the floor to come over arid assist 
her because she could not do anything with then.. That 
she then stepped back and it was then that Mr. Noble fell 
against the window display. That Mr. Trotter was stand¬ 
ing by aiding Blaum, but that Trotter had not entered the 
fight as much as Blaum did. That Blaum hit Noble several 
times and then Noble knocked Blaum out and Blaum fell to 
the floor. That Noble then came over by the front entrance 
and sat on a radiator and complained of his arm And wit¬ 
ness asked him if he was hurt badly and he said that his 
arm was, and that while he was sitting there, Bljium re¬ 
gained consciousness and came over and pulldd Noble 
37 up and started the fight all over again. That at that 
time Mr. Ross came in and she asked Ross to please 
try to make them stop but that Ross gave no assistance but 
talked mostly and said he was going upstairs to tell Mr. 
Budworth and raise plenty of trouble about the fight and 
he started for the rear door which led upstairs, at which 
time Blaum said, “Oh—so you want some, do you?” That 
Blaum ran after Ross and hit him in the eve. That Ross 
then came running to her and asked her to call the police at 
which time she turned around and went into the office and 
picked up the phone. That Ross came running right behind 
her with Blaum at his heels and Blaum took the telephone 
out of her hand and led Ross over to the wall and holding 
Ross against the wall, started blacking his eyes some more. 
That she then got up from her desk, stepped over t[hem as 
they were fighting on the floor and went upstairs looking 
for Mr. Budworth. That Mr. Budworth was on the third 
floor. That when she reached the first landing, (second 
floor), she found Petey White, told him about the fight, and 
White went downstairs. She continued to the third floor 
and found Mr. Budworth and that Mr. Budworth then im- 
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mediately went downstairs but she remained on the third 
floor. That when the fight started between Blaum and 
Noble, she called Brosseau and Brosseau came over and 
tried to stop the fight and tried to get Mr. Noble to leave. 
That witness did not receive any blows and does not know 
whether or not Mr. Brosseau received anv because she did 
not see him but that Mr. Brosseau told them to stop and 
tried to whisk them apart. That she does not recall that Mr. 
Brosseau said anything to either Blaum or Trotter after 
the first encounter about whether or not they were still 
in the emplqv of the Company. That when Blaum called 
the operator, she meant that Blaum called Miss Agnes Wil¬ 
liams who was the telephone operator for the Frigidaire 
Corporation. Miss Williams was the main operator and 

the witness relieved her three times a dav. That at the time 

•/ 

the fight started, there was another salesman bv the name 

of T. H. Spence on the floor but that Spence, since 

38 that time, has been confined in a sanitarium. That 

she did not see who struck the first blow but that there 

w T as nobodv else on the floor at that time. That after Noble 
* 

got up from the floor, but before he was completely on his 
feet, Trotter hit Noble and he fell down completely before 
he regained his feet and that after he got back on his feet. 
Noble hit Blaum and knocked him to the floor. Noble then 
went over to the radiator near the front entrance and sat 
down. That she then went over and talked with Mr. Noble; 
that the fight lasted about five minutes; that Mr. Boss did 
not leave the showroom at anv time during the encounter. 

Upon cross-examination, she stated she was employed by 
Mr. Darmody but not as his secretary and that Mr. Darmody 
was not connected with the Frigidaire Corporation in Wash¬ 
ington for sometime prior to the 13th day of August 1934, 
but that her position was secretary to the Sales Department 
and that Budworth was the Branch Manager for the Frigid¬ 
aire Corporation, at that time, being the highest official 
there. That witness has been back in Washington only a 
fe\v davs and was brought to Washington bv the Frigidaire 
Corporation for the purpose of testifying in this case; that 
she left Washington in December 1934 and has since that 
time continued to live in Florida and has not returned until 
the trial of this case, all of which expenses of the witness 
are being paid by the Frigidaire Corporation. That Mr. 
McKinley was manager of the retail stores and all dealers, 
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other than department stores, in Washington, and in charge 
of all sales except department stores. That Mr. ^rosseau 
was the sales supervisor and had approximately jsix sale- 
men under him. That these salesmen were accountable to 
Brosseau, who in turn was accountable to Mr. MjcKinley. 
That prior to the occurrence of August 13, 1934, she knew 
that Noble was not liked, having heard this from various 
salesmen’s talk. That Noble came over on a number of 
occasions to the Frigidaire office to see lief as she 
39 handled the literature, and those were the oi|ily occa¬ 
sions that she knew that he came over to the Frigid¬ 
aire office but witness did not know of anv occasion when 
Noble came to see Mr. McKinley with respect to qualifying 
his quota and receiving a bonus for exceeding his quota in 
sales; that witness was not familiar with the bonus and 
quota matters handled by Mr. McKinley. That Blaum and 
Trotter came into the office between four-fifteen and four- 
thirty while the witness was upstairs. That they had no 
floor duty for that day and that was the reason she tried to 
get them to leave. That Mr. Brosseau had gone out and she 
did not know what time he came in but that when she came 
down from assisting the telephone operator, Mr. I^rosseau 
was standing talking to a customer. That all telephone 
calls in the office have to go through the switchboard as 
vou cannot get a direct outside line. That while Blhum and 
Trotter were there, Blaum said he was going to knock 
Noble’s teeth out. Thev were teasing her and disturbing 
her so that she tried to get them to leave. Witness was 
familiar with only one phone call that was made fpom her 
office by Mr. Blaum. That Mr. McKinley had gone jhome at 
noontime. That witness does not know whether Blaum was 
talking to Noble on the phone because she did not jiear the 
other party’s voice and that in the course of thatj conver¬ 
sation, Mr. Blaum said: “This is Mr. McKinley” but wit¬ 
ness was not familiar with the rest of the conversation; that 
the telephone operator for Frigidaire Corporation, Mrs. 
Williams, did not put in a call on behalf of Mr. McKinley 
to have Mr. Noble come down to the Frigidaire place of 
business because Mr. McKinlev had gone home at noon be- 
cause he was ill and had been at the office only dufing the 
morning; that during the period that the witness was on the 
telephone switchboard between 4:15 and 4:30 or between 
4:00 and 4:15, there was no telephone call that came in from 
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Mr. Noble; that the salesmen of the Frigidaire Corporation 
made business calls at night and the prospect or working 
sheet of the customers they would call on at night would 
not be turned in bv them during the dav. That Noble 

w O v 

40 came into the store about four-thirty. That she did 
not see Mr. Ross prior to the time Noble came in nor 
did she see Mr. Ross sitting in the car and did not see Noble 
come into the store, and did not sec him until she looked up 
from her desk and saw him walking toward her office but 
that Mr. Noble did enter through the front door and not 
through the side door on the Rhode Island Avenue side. 
(Witness indicated on the diagram the position where she 
was sitting and the entrance to her office and the position 
where Mr. Noble was when he came to the door of her of¬ 
fice.) That when Mr. Noble stepped in the doorway, Mr. 
Blaum met him at the doorway and said that he, Blaum, 
wanted to talk to Noble; that witness could not recall 
whether Mr. Noble said when he came to the doorway 
“Is Mr. McKinley here?”; that at that time Mr. Trotter 
was in the | office with the witness and followed them 
out; that that is all that was said in the witness’ office 

and thev walked over to the window but that Mr. 
* 

Noble didn’t have time to sav anything else before 
there was the fight. That she looked up and saw fists 
flying but shp did not know who struck first, and as a result 
of the scuffle Mr. Noble was knocked down on the floor. 
That when he got up, but before he got all the way up, Mr. 
Trotter jumped in and knocked Noble down, he was not 
assisted and did not complain about his arm until she asked 
him if he was hurt, which was over by the radiator, and 
that at that time, Blaum was lying on the floor unconscious. 
That after Mr. Noble got up from the floor the fight con¬ 
tinued and ip the course of that fight Blaum was knocked 
unconscious. That Blaum remained unconscious a few min¬ 
utes and that during this time Mr. Noble was sitting on the 
radiator. That she did not do anything to assist Mr. Blaum 
but went over to Mr. Noble. That Brosseau came over to 

i 

where Noble was sitting and while Brosseau and she were 
talking to Mr. Noble, Blaum regained consciousness, came 
over and pulled Noble to his feet and started to fight all 
over again. Mr. Brosseau and she then tried to separate 
them and at that time Mr. Ross came in and she asked Ross 
to make them stop fighting and get out. That Ross did not 
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get into it and that Blaum and Trotter did not go after 
Ross until Ross said he was going upstairs to see Mr. 

41 Budworth and cause plenty of trouble. Witness de¬ 
nied that Mr. Ross came in while Mr. Noble was lying 

on the floor with Mr. Blaum and Mr. Trotter on top of him 
and denied that Mr. Ross interfered to stop the fight; that 
Mr. Ross never did get upstairs while the witness was there; 
that witness then went to the third floor but never saw Mr. 
Ross there; that when Mr. Ross started to go back to the 
stairway to go upstairs, Blaum chased after him an<fl during 
that period Mr. Noble was sitting down; that when Mr. Ross 
ran into the witness’ office, for the purpose of making a 
phone call, he requested the witness to call the police and 
when he came into the office Mr. Blaum was riglij behind 
him and the fight ensued within the witness’ office and dur¬ 
ing this period Mr. Brosseau was there and witness did not 
know’ wdiether Mr. Brosseau at any time left the premises 
because she w*as back in the oflice and wasn’t paying any 
attention to him; that in her office the fight between Ross 
and Blaum started against the wall and they fell to the floor 
by her desk; that she then went upstairs and did not know 
of anything else that took place thereafter. 

Upon redirect examination, the witness stated tjhat Mr. 
Noble came to see her with respect to the question op quotas 
and that she did not recall any occasion when Noble w’ent 
there to see Mr. McKinley about quotas. That Mr. Mc¬ 
Kinley w’as in charge of the retail store and all ti e quota 
material came through him first. She did not know whether 
Mr. McKinley had charge of the quota w r ork for S. Kann 
Sons & Company. That by “floor duty” she mejjint that 
each salesman has a certain dav that he must be on the floor 

•s 

for certain hours, either morning, afternoon or evening, 
but that neither Blaum nor Trotter had floor duty that day 
and that after Blaum and Trotter turned in their report 
to her, they had nothing further to do. 

Whereupon, the defendent called Mrs. Agnes M. 
Williams, w’ho testified as follows: 

That she w’as the telephone operator for the Frfgidaire 
Corporation and that her desk w^as on the second floor. 
That she recalled either Mr. Blaum or Mr. Trotter 

42 calling from the first floor over the telephone} and re¬ 
questing her to get S. Kanns Sons & Compank. This 

w-as about three-thirty or quarter to four. That eitjher one 
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or the other asked her to get District 7200 which is Kanns. 
That she ordered the number and connected them with 
Kanns and that she had nothing further to do with the con¬ 
versation that took place. That after the telephone call 
was completed, she received a telephone call from Miss 
Stahl, (Mrs. Gossage) from Kanns, who stated she called 
back to ask who it was that called down from there to talk 
to Noble and that she replied the message was from Trotter 
or Blaum. That she asked Miss Stahl, “Do you want to 
talk to them?” and Miss Stahl replied, “No”. That this 
message was about five minutes after Blaum’s call to Kanns. 
That she recognized Miss Stahl’s voice because she had been 
hearing it for about six years. That afternoon about four 
o’clock or sometime later in the afternoon, she saw Mr. Boss 
on the second floor. That he had on a Palm Beach or linen 
suit and that there was blood down the side of it and she 
heard him sav “Look at mv suit—look at my suit.” That a 
Mr. Radcliff was on the second floor at that time. That 
Ross and Radcliff went downstairs. That she did not wit¬ 
ness the fight and that she did not at any time call up S. 
Kami Sons & Company and talk to Mr. Rector and did not 
sav anything to Mr. Rector about McKinley wanting to 
see Noble. That she did not know Rector and never knew 
him until she saw him in Court. 

Upon cross-examination, the witness stated that the call 

to S. Kami Sons & Company came from the first floor. That 

there were several extensions to the telephone on the first 

floor but thev all connected with her switchboard. That the 
* 1 

call came from the front office—Mr. McKinley’s oflicc. That 
she had no conversation with Blaum or Trotter except that 
either one or the other of them asked her to get District 
7200, but she could not recognize the voice as being either 
Blaum or Trotter and that she merely got the telephone 
number of Kami’s and had no further knowledge of die con¬ 
versation. Witness denied making any telephone 
43 calls at Kami’s on that day leaving a message for 

Mr. Noble to call Mr. McKinlev. That witness is 

•> 

presently employed by the Abbott Frigidaire Company in 
the capacity of telephone operator. That she did not keep 
a record of any calls except toll calls. That her position 
in operating the switchboard at the Frigidaire Corporation 
required her to handle a great number of calls each day and 
no records are kept of such calls and witness in referring 
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to the date of the occurrence and the telephone conversation 
of that date is relying on her recollection. Th<^ Abbott 
Frigidaire Company is a subsidiary of the Frigidaire Cor¬ 
poration which engages in servicing frigidaires. 'jThat she 
did not go down on the first floor at any time dujring the 
fight. | 

Whereupon, the defendant called Emmitt J. Brosseau 
who testified as follows: 

That he was employed with the Frigidaire Corporation 
and on August 13, 1934 was supervisor of salesmen. That 
when the fight between Blaum, Trotter, Ross anp Noble 
started, he had just gotten back to the store afteif having 
made some calls, which was about quarter of foijr. The 
fight was not going on when the witness returned to the 
store. That there was a ladv customer waiting to see him 
and another one called for him as he went through the door 
and he went back to talk wfitli her regarding a Fijigidaire 
which she had just purchased. While she was tajlking to 
him, standing at the front door, he heard Mrs. Snjith call, 
and he turned around and saw Trotter, Blaum and Isolde on 
the floor, each fighting the other. That he did not see Noble 
when he came through the door and did not knbw that 
Blaum and Trotter were in the office until he heard Mrs. 


Smith call, ‘ 4 Come quick.” That he then turned around 
and hurried over to where the fight was going oh, got in 
between the participants and partially pulled Mr. Noble up. 
That Mr. Blaum was on the bottom and looked badlv hurt. 


That Noble then got up and walked over to a radiator near 
the front door and sat down on it. That when hq turned 
around after Mrs. Smith called to him, Blaunli, Noble 
44 and Trotter were fighting, a little bit to the right of 
the office, a little beyond the office door, rigljt about 
in the middle of the display. That he told them to get off 
the floor and stop the fighting. That he walked over with 
Noble to the radiator and then went back to wher<^ Blaum 
and Trotter w r ere and got Blaum to his feet and tool): him in 
to Mr. McKinley’s office. That there were two fightis in the 
office but Mrs. Smith was not there during the second fight, 
and he tried to separate the combatants each time and that 
he had gotten a kick in the stomach as a result of trying to 
separate the fighters the first time. Witness denied| that he 
made a statement at any time to the effect that Nojble and 
Ross got what was coming to them. That at the tfme the 
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fight started, the only people on the floor besides the fight¬ 
ers, were Mrs. Smith, a lady customer, Mr. Spence and him¬ 
self. That the lady customer ran out the back door, and that 
Spence is now in an asylum. The lady customer to whom 
Brosseau was talking went out the front door. The lady 
customer who went out the back door had been talking to 
Mr. Spence. That. Noble told him when he sat down on the 
radiator that his arm was broken. That he saw Xoble strike 
Trotter when Xoble got up from the floor. That he thought 
that Blaum slipped and hit his head which caused him to 
lose consciousness. That he did not see Budworth on the 
first floor until after Ross had gone upstairs. That he saw 
Mr. Radcliff and Mr. Budworth come downstairs with Mr. 
Ross, at least, that was the way it appeared to him. That 
he did not see Mr. Radcliff do anything except out in the 
street when Mr. Radcliff put Mr. Ross in Ross’ car, and 
Mr. Radcliff and a couple of other men were then pulling 
Blaum away from the car. That when he took Blaum and 
Trotter into the office, he told them to pack their kits, that 
thev were automat icallv discharged. 

• J o 

Upon cross-examination, the witness stated that he had 
been out making calls and did not get back to the 
45 store until about three forty-five in the afternoon. 

That when he came back, lie did not see Blaum or 
Trotter on the premises, nor did lie hear any talking going- 
on in the office, nor did lie see Mrs. Smith. That when he 
told Blaum and Trotter to pack their kits and get out, they 
replied, “Well, I guess it’s alright with us.” That the first 
fight was just a little mix-up there, in that Blaum got hold 
of Mr. Xoblb. That after the first fight, he went back to 
talk with the lady customer and the fight started over 
again. That Xoble said, “My arm is hurt—I am hurt bad 
enough. Don’t hit me again.” That he, Brosseau, then 
got in between Blaum and Xoble but that Blaum then 
walked away. That Ross came in and brushed past him just 
at the time Mrs. Smith hollered for him to come over which 
was during the first fight. That the fight later took place 
in the middle office and Mr. Ross was in that one too. Wit¬ 
ness did not remember any fight that took place when Mr. 
Ross started to go up the stairway. Witness was only 
familiar with the two fights that took place in the showroom 
and a third which later took place when Mr. Ross came back 
into the showroom. That the witness was not in the show- 
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room all the time but had gone outside just three i ? eet out¬ 
side the door to talk to a ladv customer. That he! did not 
recall the name of the lady customer, although she had been 
a customer and had previously bought from the [witness. 
That the fight occurred about four-fifteen or about pile half 
hour after he came back from the calls that he madp. That 
from the time the witness got back to the store which was 
about a half hour before the fight started, he was in the 
store during that period but did not know that Blaum or 
Trotter were there, but as far as he knew thev mpv have 
been in the office at that time, although the witness did not 
hear anv noise or anv conversation out of the ordinary in 
the office, although witness would not deny that thjere was 
anyone in the office during the period that he wat in the 
store. Witness imagines that he must have heai[d some 
conversation going on in the office; that there are 
46 four telephones in the office, all of which goes through 
the main switchboard; that when he first sjaw Mr. 
Noble in the store he was engaged in a fight and witness is 
not familiar with any of the circumstances that le|d up to 
or any conversation which led up to the fight. Thpt when 
he first saw the fight, Noble and Trotter were punchilng each 
other and Mr. Blaum was flat on the floor. That lie sepa¬ 
rated them without any resistance from Mr. Noble, and 
that he then assisted Blaum to his feet with the aid of Mr. 

Trotter. Witness would not sav that Blaum wasi uncon- 

* 

scious but merely that he appeared to be; that witness then 
assisted Mr. Blaum and Mr. Trotter into the office ^nd that 
after he discharged them, they went out of the office.! There¬ 
after, there was another scuffle while Mr. Noble was sitting 
over on the radiator. Witness turned around and saw Mr. 
Blaum punching Mr. Noble again and not until this second 
scuffle did he see Mr. Boss in the fight although Mr. Boss 
was in the store before that time; witness saw Mr. Boss 
come in and what he did was to go to the doorwa^ of the 
little office and stand there while the fight was going on; 
than when Mr. Boss and Mr. Blaum were fighting on the 
floor of the office, Mr. Noble was outside of the office or in 
the showroom sitting on the radiator, at which time Mr. 
Blaum had alreaclv regained sufficient consciousness* to 
come out and start a fight with Mr. Boss; that thpre was 
about ten minutes between the time that Mr. Bladm was 
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knocked unconscious and was taken into the office and the 
time that Mr. Ross got into the fight and during that pe¬ 
riod while Mr. Noble was sitting on the radiator, every¬ 
thing was quiet; the third scuffle was between Mr. Ross and 
Mr. Trotter and Mr. Blaum, which took place in the office; 
witness did not see Mr. Blaum chasing Mr. Ross at any 
time; that Mrs. Smith was in the office at the verv start of 
the fight; that when the two women customers left, besides 
those fighting, Mrs. Smith and INIr. Spence and the witness 
were the only two persons present; that there was an at¬ 
tempt made to make a phone call in the office by Mrs. 
47 Smith on the first occasion when she was present, 
but because of the fight she ran out ; that the second 
fight took place in the office between Mr. Ross and Mr. 
Blaum; that during the ten minutes that intervened be¬ 
tween the first and second fight the witness asked Mr. Ross 
to get out before anv more trouble started and then Mr. 
Ross walked out to the back door leading upstairs but wit¬ 
ness did not see Mr. Ross go upstairs and witness did not 
see Mr. Ross come down with Mr. Budworth; that when 
the original fight started the witness was twenty feet from 
the parties; that the original fight started without any 
word passing between the parties; witness denied having 
said “I am glad they are doing it to him. He deserved it.” 
Witness admitted that prior to this occurrence a complaint 
had been made to the witness about Mr. Noble having made 
a sale to one of their customers and that witness reported 
this complaint to Mr. McKinley; that witness did not know 
whether or not Mr. Budworth had that reported to him or 
not; witness did not remember whether Mrs. Smith came 
out and told him that Mr. Blaum had called Kami’s and 
that there was going to be a fight; witness denied having 
any personal feeling against Noble or that he ever heard 
anv conversation bv Frigidaire salesmen that thev were 
going to get Noble. Witness did not know that there was 
anv feeling against Mr. Noble by Blaum and Trotter but 
knew that they knew him. Mr. Noble was not the one who 
knocked out Mr. Blaum but that Mr. Blaum slipped and was 
knocked unconscious as the result of slipping. 

Upon redirect examination, the witness stated he did not 
know how long Blaum and Trotter had been in the employ 
of the Corporation and upon recross-examination, he was 
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asked, “Was any letter of apology or any letter of anyjkind 
written to Kanns about Mr. Noble with reference to| this 
occurrence?’’ He replied, “Not that I know of, that ^ouid 
not be in my jurisdiction. ” 

Whereupon, the defendant called P. William jBud- 
worth, who testified that he was the Manager of the Wash¬ 
ington District of the Frigidaire Corporation. That he 
48 happened to be in his office on the third floor betjween 
the hours of four and five o'clock in the afternojon of 
August 13, 1934, when Mrs. Smith came running upstairs 
and said, “Trotter and Blaum are beating up Charlie Ross 
and Noble.” That he then went down immediately, coming 
down the back stairs and through the back door, and found 
Blaum and Trotter standing in the entrance to the back 
door. That at that time, he did not see Ross but saw Noble 
standing out near the Rhode Island Avenue side near the 
sidewalk. Blaum and Trotter were standing neak* the 
Fourteenth Street side, inside the entrance. He then ksked 
Blaum and Trotter what they meant by fighting ancjl told 
them to turn in their kits as they were through aqd the 
Corporation would not tolerate anything like that. I That 
when he asked Blaum and Trotter what they meant by 
fighting, Blaum replied, “Just beating up a couple of ^ats.” 
Whereupon he fired them both. That after he discharged 
them, there was an altercation outside the building I when 
Mr. Ross came running through the building out to h s car. 
That Ross appeared to go through the back of the store, 
having come through the rear entrance to the show [room. 
That Ross went over to his car and was making soijne re¬ 
marks as he was getting into the car. That Blauijn and 
Trotter ran after Ross. That he and four or five cithers, 
pulled Trotter and Blaum away. That Trotter made an 
attempt to hit Ross in the face, having gotten on the run¬ 
ning board of the car and struck at him and this was 
around the 5th or 6th round. That he did not see Noble 
except out on the sidewalk and he asked Noble how he felt. 
He was holding his arm and said that he had a brokeji arm. 
That he had not seen Blaum or Trotter since that time). That 
he did not see any of the fight that occurred on the premises. 
That Blaum and Trotter’s positions were that of salesmen 
on a commission basis. That their duties required them to 
sell Frigidaires by going out and canvassing for sales That 
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they were occasionally required to do floor duty but that 
they were not supposed to be on floor duty that day. That 
it was not part of their duties to beat people up. 

49 That prior to the occurrence, neither he nor anyone 
else directed Trotter or Blaum to assault Noble, and 

that neither he nor anyone authorized it, condoned or ap¬ 
proved of the acts of Blaum or Trotter. That prior to the 
time that Blaum and Trotter were employed by the Frigid- 
aire Corporation, they made an application and were re¬ 
quired to fill out. an application for employment. That the 
applicants were also required to furnish a bond and when 
they were accepted by the corporation, the applicant was 
required to sign a salesman’s agreement. The application 
blank, the bond, and the sales agreement, were thereupon 
marked for; identification. That the applicants were looked 
up by the bonding company. That the witness had made 
an effort to locate Blaum and Trotter through various con¬ 
tacts with refrigerator concerns but has not been able to 
locate them. 

Upon cross-examination, the witness was asked if he re¬ 
called an occasion on Julv 28th when he went to S. Kann 
Sons & Company and had a conversation with Mr. Noble, 
to which lie replied that he had quite a few conversations 
with him but did not remember that particular day, but that 
he did recajl a conversation with Mr. Noble about a sale 
where his man and Noble were on the sale, and when asked 
if he recalled telling Noble that he had no business to make 
the sale, he replied, “No sir, I do not think I would be quite 
that abrupt”, and that he did not seem angry at that time. 
That when talking to Noble, he was not angrv and that it 
did not make any difference whether Kanns made the sale 
or the Frigidaire Corporation made the sale, but that if the 
Frigidaire Corporation made the sale, they would make 
more than if the sale was made by Kanns. That the Frig¬ 
idaire Corporation sold Frigidaires to Kanns and also to 
the general,retail trade directly to the consumer in open 
competition with the retail stores as to whom it likewise 
sells including Kanns. That the retail price of the com- 
moditv sold to the consumer is the same whether it is sold, 
by Kanns or by the Frigidaire Corporation. That he did 
not recall going downstairs with anvone but that it 

50 might have been possible that Mr. Radcliffe and Mr. 
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Ross mav have been ahead of him. That he was down- 
stairs on the first floor between a half minute and two min¬ 
utes before he saw Mr. Ross run out of the side dodr. That 
he never saw Noble on the first floor. The first time he saw 
Noble was on the outside of the building except that he saw 
Noble going out from the rear door. That he did rut know 
where Mrs. Smith was when he came downstairs. That no 

one else was in the store besides a lady but Mr. Brosseau 

1 _ 

may have been there, he did not know except that]he does 
not recall having any conversation with Mr. Brodseau on 
that occasion. That when he first saw Ross, his!eye did 
not look so good—there was blood streaming from ijt. That 
Ross had on a suit of some light texture. That hej did not 
see Noble in Ross’ car, but that there were fourj or five 
people trying to pull Blaum off of Ross when he wa)s in the 
car. fie did not know whether or not Mr. Noble was in the 
car when they drove off. Witness could not rectill that 
when he came down into the store Mr. Ross hadj moved 
away from the premises but that Mr. Noble instead of be¬ 
ing outside was sitting on some sort of display or radiator 
inside the store. When asked, “Wasn’t it a fact tjiat you 
made a statement on the premises of that store ^nd not 
outside, that you were glad they were doing it; thet had it 
coming to them?” the witness replied, “No, sir. 1 never 
made a statement.” When asked if he had any cojnplaint 
made by Blaum or Noble about this particular sale fco Mrs. 
Geary, he replied, “It was mentioned to me, but jiist who 
mentioned it, I do not know.” That it might haye been 
mentioned about two or three weeks or a month preceding 
the 13th of August. When Asked, in his capacity ]as Dis¬ 
trict Manager, what direct contact he had with retaill sales¬ 
men, he replied, “Occasionally hold sales meetings with 
them and their supervisors.” That Messrs. Blaum and 
Trotter got their checks from Brosseau and McKinley. That 
witness is the head of the organization and goes down to 
the first floor to see that everything is forking 
51 alright and is the head of the group. That Mr. R. G. 

Smith takes care of government business only and 
that the witness has nothing to do with government busi¬ 
ness; that Mr. Brosseau was the supervisor of Blaum and 
Trotter; that Blaum and Trotter had not made exceptional 
records as frigidaire salesmen and that they worked ^trictly 
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on a commission basis. That in trying to locate Blaum and 
Trotter the only investigation which he made was when he 
called on various refrigerator concerns in the District of 
Columbia but made no other effort to locate them. Witness 
did not know whether any other associate or counsel for 
his company has since the date of the occurrence seen Mr. 
Blaum or Mr. Trotter or obtained anv statement from them. 

Whereupon, the defendant called A. B. McKinley, who 
stated that at the time he was employed as the retail store 
manager and dealer contact with the Frigidairo Corpora¬ 
tion. That he was at his place of business in the morning 
but left the office at noon to go to see a doctor and then went 
home. Tlpit he did not go back to the store that day. He 
left at noon and did not go back until the next morning. 
That he knew nothing about the fight except what was told 

to him the next dav. That Blaum and Trotter were under 

* 

the supervisor of salesmen, Mr. Brosseau. That it was Air. 
Brosseau’s duty to see that the floor was manned. He was 
thereupon shown the application, bond and sales agreement, 
and identified the signatures of Blaum and Trotter. He 
stated that these always come into his hands and from him 
they were turned over to Mrs. Smith who sent them to Bal¬ 
timore. That in his capacity as retail sales manager, he 
had nothing to do with the assignments or quotas insofar 
as department stores’ employees were concerned and that 
it was not necessary for Mr. Noble to come to discuss with 
him any questions regarding quotas, except in connection 
with contest quotas and then only if the salesmen wanted 
to ask questions about their standing. He stated that he 
had not sent for Mr. Noble to discuss questions of quotas 
but Mr. Noble may have mentioned the question of 
52 quotas when he saw him at different times. That 
he had no occasion to discuss any business with Mr. 
Ross. That if Ross came up to talk to him, it was just a 
social conversation or it may have been a business conver¬ 
sation but not official. 

Upon cross-examination, lie stated that there was in prog¬ 
ress at that time a harvest campaign among the salesmen 
for the months of July and August, and that that was the 
special quota to which he referred as being the one with 
which he had something to do concerning department stores. 
When askedjif Mr. Noble wanted to find out something about 
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of the alleged injury, whether he would have to 
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McKinley about it, he replied, “He would either check with 
myself or Mrs. Smith.” That Mr. Noble has been awarded 
a badge or some award for coming within his quota for 
several vears in succession. That during the harvest cam- 
paign lie had occasion to deal with the salesmen of all the 
department stores that sold frigidaires. 

Whereupon, the defendant called William H. Radcliff 
who stated as follows: 

That he was employed by the Frigidaire Corporation and 
that his office was on the second floor. That he recalled an 
occasion on the 13th Day of August, 1934, when tilers was a 
fight downstairs between Blaum, Trotter, Ross and Noble 
but that he was not present at the scene of the fight. That 
he did not know anvthing about the fight until Mb. Ross 
came up to the second floor and stated that he had some 
trouble downstairs, whereupon he, Radcliff, went down to 
the first floor, following Ross just a few steps behind him. 
He heard Ross make the statement about having ^rouble 
downstairs but did not know whether Ross was speaking 
directly to him or to anyone in particular. That R^ss’ ap¬ 
pearance showed he had been in some sort of a fight, That 
he had blood on his coat and cuts on his face. That when 
he got downstairs, he saw' Blaum and Trotter but near 
53 the front door, also Noble. He thought they were 
all out at the front entrance on the Rhode Island 
Avenue and Fourteenth Street corner. The only tiling he 
had to do with the fight w 7 as that lie helped lo pull 'frotter 
and Blaum av'ay from fighting Mr. Ross when Ross was 
trying to get in his automobile. He did not see anything 
of the fight upon the premises. 

Upon cross-examination, he stated lie did not recall see¬ 
ing Mr. Budw'orth when he, Radcliff, first came do\|m, but 
did recall seeing him at the automobile. That wlieji Rad¬ 
cliff first came downstairs with Ross, Noble, Blaipn and 
Trotter v T ere standing near the door, arguing about one 
thing and the other, but witness did not know whether or 
not Mr. Budworth was there with them at that time. He 
did not know 7 what the discussion w T as with reference to the 
fight. That there were a number of people standing there 
but that he did not know whether or not Mr. Budw'orth was 
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among them and he did not recall seeing Mr. Noble get in¬ 
side the car, nor did he recall Mr. Noble’s general appear¬ 
ance or condition. That when he first came downstairs 
two of the men were standing inside the door and one out¬ 
side on the sidewalk, but witness could not recall which of 
the men were on the inside. Witness did not see Mr. Noble 
get into the automobile and could not recall what Mr. 
Noble’s condition was. 

Whereupon, the defendant announced its case concluded 
and the plaintiff announced they had no rebuttal. The de¬ 
fendant then renewed its motion to have plaintiff elect upon 
which count he wished to proceed to the Jury, which mo¬ 
tion was overruled and an exception noted. The defendant 
then moved the Court to direct a verdict in favor of the 
defendant corporation on all the evidence, which motion 
was overruled and an exception noted and allowed. 

Whereupon, the Court granted or refused the following 
instructions to which action of the Court exceptions were 
dulv noted and allowed: 

“PLAINTIFF’S INSTRUCTION NUMBER ONE 
(GRANTED) 

(With reference to First Count of Declaration.) 

“The jury are instructed as a matter of law that it 
54 was the duty of the defendant, by its agents, servants 

and employees, acting within the scope of their em¬ 
ployment to so conduct themselves as not to cause bod¬ 
ily injury to persons lawfully upon the defendant’s 
premises. In this regard the jury are instructed that 
if you find from the evidence that the plaintiff came 
upon the defendant’s premises for the purpose of see¬ 
ing Mr. McKinley and that while upon the premises he 
was assaulted by Blaum and Trotter and who at the 
time were acting as servants or agents of the defendant 
within the general scope of their employ, then your ver¬ 
dict must be for the plaintiff.” 

‘ 4 PLAINTIFF’S INSTRUCTION NUMBER 
FOUR. (GRANTED) 

(With reference to the second count of Declaration.) 
The jury are instructed as a matter of law that if you 
find from the evidence that the defendant’s agents as¬ 
saulted the plaintiff in the presence of their supervisor 
. or manager and that the said supervisor or manager 
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stood by without interference, then you should find that 
the defendant acquiesced in the conduct of ijts said 
agents and your verdict should be for the plaintiff. If, 
however, the supervisor or manager did interfere or 
did in any way endeavor to prevent the assaulj, there 
would be no acquiescence on the part of the defendant.” 


“PLAINTIFF’S INSTRUCTION NUMBER 
EIGHT. (GRANTED) 


(With reference to the second count of Declaration.) 
The jury are instructed as a matter of law thaf if you 
find for the plaintiff under the second count, that is, 
that the act of Blaum and Trotter was either authorized 
or acquiesced in or ratified by the defendant’s manager, 
or supervisor, then your verdict for compensatory dam¬ 
ages may be increased by such sum in the nature of 
punitive damages as should in your sole discretion to 
be determined from all the facts and circumstances 
of the case, be imposed upon the defendant as a pen¬ 


alty, punishment or as “smart money” for the! defen¬ 
dant’s wrongful acts as shown bv the evidence.’! 

“DEFENDANT’S INSTRUCTION NUMBER 
TWO (REFUSED) j 

(With reference to both counts of Declaration.) 

You are further instructed that it was the duty! of the 
plaintiff to exercise due care and caution to avoid the 
injury complained of, and in determining whether the 
plaintiff used such care and caution, you may consider 
all the facts and circumstances disclosed by tjie evi¬ 
dence as may tend to show lack of care or caution on 
the part of the plaintiff; and if you find from t}ie evi¬ 
dence that the plaintiff knowingly or voluntarily en¬ 
gaged in the fight with the employees of the defendant 
corporation, or that he knew, or by the exercise of care 
could have known, that neither the corporation nor any 
of its officers or managers had sent for him, then there 
can be no recovery in this case and you will find for 
the defendant.” 

“DEFENDANT’S PRAYER NUMBER ^IVE. 
(REFUSED) j 

(With reference to the first count of Declaration.) 
“The Jury are instructed that, as a matter of lqw, the 
master (the defendant corporation in this case) ii liable 
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for the tortious acts of his servant done in the perform¬ 
ance of the master’s business and within the scope of 
the general authority conferred upon him. 

If from the evidence, therefore, you believe that the two 
employees, Blaum and Trotter, in committing the as¬ 
sault upon the plaintiff, acted outside the scope of their 
employment and went beyond the general authority con¬ 
ferred upon them by their employer, then the corpora¬ 
tion defendant is not responsible and it is your duty 
56 to return a verdict for the defendant.” 

The following additional prayers requested by the De¬ 
fendant were granted by the Court: 

“DEFENDANT’S PRAYER NUMBER ONE (Re: 
Second Count.) (GRANTED) 

The jury are instructed that, as a matter of law, the 
burden is upon the plaintiff to prove by a prepon¬ 
derance of the evidence that the assault committed 
upon the plaintiff was done by the express direction 
and command of the defendant corporation, or that it 
was subsequently ratified by said defendant corpora¬ 
tion. 

If, from the evidence, therefore, you believe that the 
defendant corporation failed to direct and command 
their employees to commit this assault, or if you be¬ 
lieve from the evidence that the defendant corporation 
failed to ratify the assault so committed, then it is 
your duty to return a verdict in favor of the defen¬ 
dant.” 

“DEFENDANT’S PRAYER NUMBER FOUR 
(GRANTED) 

The jury are instructed, as a matter of law, that if they 
find in favor of the plaintiff, they can only award dam¬ 
ages in such amount as would reasonably compensate 
the plaintiff for the injuries received, and in this regard 
the law does not permit punitive or exemplary damages 
where the master or the corporation, in this case, did 
not participate in, direct, or ratify the assault.” 

WHEREUPON, the Jury returned a verdict in favor of 
the plaintiff on the first count for $5,500, and a verdict in 
favor of the plaintiff on the second count for $5,500. 
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THEREAFTER, a Motion was filed to set aside jhe ver¬ 
dict and to grant a new trial, which said motion w'4s over¬ 
ruled and the Court stated that the verdicts returnee} by the 
Jury should be considered as a general verdict. 

The foregoing is the substance of all the testimony of¬ 
fered and proceedings had in the trial of this case. 

Be it further remembered that all the exdeptions 
57 set out in the foregoing were severally made jmd en¬ 
tered at the time when made and were duly nfffed by 
the Court on its minutes; and the defendant modes the 
Court to sign this, its Bill of Exceptions, to have tlije same 
force and effect as to each and every said exception^ which 
motion is granted, and the Court accordingly signs tjiis Bill 
of Exceptions to have the force and effect as aforesaid, now 
for then, this 27th dav of Februarv, 1936. 

PEYTON GORDON, | 
Justice. 

Approved: 

ALVIN L. NEWMYER, 

DAVID G. BRESS, 

Attorneys for Plaintiff. 

STANLEY H. FISCHER, 

NORMAN FISCHER, 

ROYAL T. McKENNA, J 

Attorneys for Defendant. 
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Frigidaire Corporation, A Body Corporate. 

Appellant 

v. 

i 

i 

Moncure Noble, Appellee. 

I ' 

BRIEF OF THE APPELLANT, FRIGID AIRE COR¬ 
PORATION, A BODY CORPORATE. 

STATEMENT OF THE CASE. 


The case presented here on appeal involves a suit 
by Moncure Noble against the Frigidaire Corporation 
as the result of injuries received in a fight occurring 
upon the appellant’s premises. 
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The undisputed facts governing this appeal, as set 
forth in the Transcript of Record and the Bill of Ex¬ 
ceptions, included therein, briefly are as follows: 

The appellee, Noble, was employed at S. Kann Sons 
& Company engaged in the sale of Frigidaires. That 
he was instructed to call upon a customer in the latter 
part of July, 1934 by a Mr. Woods who also worked at 
S. Kann Sons & Company. That he called upon this 
customer, Mrs. John M. Geary, for the purpose of in¬ 
teresting her in the purchase of a Frigidaire. That 
when he arrived at Mrs. Geary’s house, he saw a Mr. 
Blaum, a salesman of the Frigidaire Corporation, also 
engaged in the sale of Frigidaires, already in the house. 
That Mrs. Geary told Noble she could not talk to him 
at that moment because a doctor was coming to see her. 
That he left and canvassed the block below Mrs. 
Geary’s house and then returned after the doctor left 
and again spoke to Mrs. Geary who met him at the 
door, and he carried on a conversation with her with¬ 
out entering the house. That he explained to her the 
terms of S. Kann Sons & Company (R. 20-21). That 
during this conversation, Mr. Blaum, the Frigidaire 
salesman, was in the living room. That on, to wit, 
July 24,1934, he and Mr. Ross, his employer at S. Kann 
Sons & Company, closed the deal for the sale of the 
' Frigidaire with Mrs. Geary by the execution of a cer¬ 
tain written conditional sales contract. That two weeks 
later on, to wit, the 13th of August, 1934, Mrs. Gossage, 
Secretary to Mr. Ross, and another salesman at S. 
Kann Sons & Company by the name of Rector, told 
him (Noble) that Mr. McKinley, the Sales Manager 
of the Frigidaire Corporation, wanted to see Noble 
at the Frigidaire Corporation office. That he asked 
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Mr. Boss to take him out to see a customer tjecause 
Mr. Boss had a machine and that Boss and he left right 
away and while en route to see the customer, he asked 
Mr. Boss to stop by the Frigidaire Sales officfe first 
as he wanted to see Mr. McKinley, which Bofes did. 
That he, Noble, got out of the car and left Boss in the 
car parked double and Noble went in to the office and 
up to Mr. McKinley’s office and when he got to McKin¬ 
ley’s office, he was met by Mr. Blaum, the salesman for 
the Frigidaire Corporation who was in Mrs. Gjeary’s 
house at the time of the aforesaid visit in July, an¬ 
other salesman, Mr. Trotter, and a Miss Smith. That 
he, Noble, asked for Mr. McKinley and Blaum replied, 
4 4 Do you remember that day ? ’ ’ and then, immediately, 
without notice, struck Noble and a fight ensued, Iplaum, 
Noble and Trotter joining in. That Noble struggled 
with both men and fell to the floor at which ti^ne he 
broke his arm (B. 22-23). That someone separated 
the three of them and Noble went over and sat on a 
radiator and tried to straighten his arm. That while 
seated there, the fight continued between Blaum and 
Trotter and Mr. Boss, who having seen the $cuffle, 
came running into the store. That after the scrap 
with Mr. Boss, Blaum again came over to where [Noble 
was seated and started to fight Noble again. (B. 23.) 

That the Frigidaire Corporation was engaged lin the 
business of selling Frigidaires in the City of Washing¬ 
ton and employed various salesmen whose duty it was 
to solicit the sale of Frigidaires by house to house 
canvas. That Blaum and Trotter were two of these 
salesmen. That from time to time these salesmen were 
required to do floor duty. That a Mr. Brosseap was 
the Supervisor of Salesmen and that Blaum and Trot- 
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ter worked under Brosseau. That Mr. Budworth was 
the Manager of the Washington District for the Frig- 
idaire Corporation and that Mr. McKinley was the 
retail store Manager for the Frigidaire Corporation. 
That on the 13th of August, 1934 neither Blaum nor 
Trotter were on floor duty that day. That they report¬ 
ed their day’s work to Miss Smith at about four fifteen 
in the afternoon, having turned over to Miss Smith at 
that time their prospect cards and sales slips for the 
day (R. 30). After turning in the sales slips, they 
continued to bother and disturb Miss Smith and she 
tried to get them to leave as Mr. McKinley had gone 
home sick that day, having left at about noon. That 
Blaum and Trotter stated that they wanted to put 
in a phone call first and that Blaum then called up S. 
Kann Sons & Company and asked for Mr. Noble and 
told the party who answered the phone, that he, Blaum, 
was McKinley speaking and it was important for Noble 
to see him shortly after five o’clock in his office. That 
Miss Smith heard the call and asked Blaum why he 
used McKinley’s name (R. 30). That Blaum replied, 
“He wanted to knock his teeth out because he didn’t 
like him.” i That at about four thirty or four thirty- 
five, Noble came into the office and walked up to Mr. 
McKinley’s office and was met at the door by Blaum 
who walked with Noble toward the window display 
and they started fighting. That Blaum hit Noble sev¬ 
eral times, and Noble fell and it subsequently devel¬ 
oped that he had broken his arm (R. 31). 

The disputed facts were as follows: 

Both Noble and Ross testified that during the origi¬ 
nal fight between Blaum, Trotter and Noble, that Mr. 
Ross came running into the store and separated the 
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combatants, whereas, on the other hand, Mr. Brosseau, 
the Supervisor of Salesmen for the Frigidai^e Cor¬ 
poration, and Miss Smith, stated that Mr. Bijosseau 
separated them and that Brosseau was kicked!in the 
stomach while trying to disengage the combatants. 
Although Noble and Ross testified that Brosseau made 
the statement, “I am glad he is doing it. They have 
it coming to them”, this was denied by Brosseau and 
Miss Smith. Ross stated that a Mr. R. G. Smith was 
present and separated Blaum and Trotter fron}. Ross. 
Noble stated that Mr. Budworth separated theml Both 
Smith and Budworth testified they were not present 
during the fight and their testimony was supported 
by Brosseau and Miss Smith. That during th^ fight, 
Miss Smith ran upstairs to the third floor to toll Mr. 
Budworth that a fight was going on. That she re¬ 
mained on the third floor while Mr. Budworth came 
down. That when Budworth came down, the figpt was 
over and Budworth discharged Blaum and Tfrotter 
from any further duty with the Frigidaire Corpora¬ 
tion. That Ross denied hearing Budworth discharge 
Blaum and Trotter. Ross further denied that he ever 
went upstairs on the second floor. Other witnesses 
testified that he came up on the second floor. That 
Charles S. Rector, an employee of S. Kann Sons & 
Company, stated he received a telephone message on 
the 13th day of August 1934 from the telephon^ oper¬ 
ator of the Frigidaire Corporation; that he recognized 
her voice and that the operator told him to deliver a 
message to Noble as follows: ‘* Tell him Mr. McKinley 
wants to see him personally.” The telephone operator 
denied having ever delivered any such message, i Bros¬ 
seau, the Supervisor of Salesmen testified that he en- 
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deavored to separate Blaum, Trotter and Noble and 
that after separating them, he discharged Blaum and 
Trotter. Both Noble and Ross denied that he sepa¬ 
rated them and denied that they ever heard Brosseau 
discharge either Blaum or Trotter. 

DECLARATION. 

The declaration in this cause was brought upon two 
counts. The first count charged the Frigidaire Cor¬ 
poration with responsibility on the theory that the 
assault occurred in the line of duty and within the 
scope of employment. The second count charged the 
defendant corporation with having committed said 
assault by its agents, at the direction and with the 
acquiescence of the corporation through its Manager 
and Supervisor, acting within the scope of his au¬ 
thority and in his presence. 

At the conclusion of the plaintiff’s evidence, the 
defendant moved to have the plaintiff elect upon which 
of the two counts he wished to proceed to the jury, 
which Motion was overruled. The defendant then 
moved the Court to direct a verdict in favor of the 
defendant corporation as to both counts, which said 
motion was overruled. Whereupon, the defendant 
brought in its evidence and there was no rebuttal, and 
the defendant renewed its motion to have the plaintiff 
elect upon which count he wished to proceed to the 
jury, which said Motion was overruled. The defendant 
then moved the Court to direct a verdict in favor of 
the defendant corporation on all the evidence, which 
said motion was overruled and an exception noted and 
allowed. 



APPELLANT’S ARGUMENT. 


The appellant contends: 

1. That the Trial Court Erred in Refusing to Require 
the Plaintiff to Elect Upon Which of the two 
Counts They Wished to Proceed to the Jur^, Both 
at the Conclusion of the Plaintiff’s Evidence as 
Well as at the Conclusion of All of the Evidence 
in the Case. 

The appellant contends that the assault either oc¬ 
curred “within the scope of the employment of the 
salesman Blaum”, or it occurred “under the direction 
or by the ratification of the defendant corporation”. 
It was the duty of the court to tell the jury that If they 
found for the plaintiff on one count, they should neces¬ 
sarily find for the defendant on the other count}. The 
Court failed to so instruct the jury and the purpose of 
the original motion on the part of the defendant to 
have the plaintiff elect, was to avoid confusion ^n the 
minds of the jury which necessarily would arise by 
permitting them to speculate upon which of thje two 
counts they should judge the facts. The failure on the 
part of the Court to so force this election, resulted in 
a confusion in the minds of the jury as evidenced by 
their verdict which found for the plaintiff in the dum of 
$5,500 on the first count and for the plaintiff in the 
sum of $5,500 on the second count. 

Both counts of this Declaration were based bn the 
same cause of action, and the law is well settled that 
where there is but one cause of action, however stated 

i 

in several counts, there can be but one finding], and 
that if the verdict is for the plaintiff on one coiint, it 
must necessarily be for the defendant on the 'other 
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count. See Owen v. Railroad Co., 58 Mo. 374; Lan¬ 
caster v. Connecticut Mutual Life Insurance Co., 92 
Mo. Rpts. 460; Parker v. Boston, 79 Atl. 865 (Vt.); 
Brownell v. Railroad Co., 47 Mo. 240; Brady v. Con¬ 
nelly, 52 Mo. 19; Akers v. Ray, 63 Mo. App. 316. 

See also Halstead v. Robert, 235 X. W. 293 (Iowa), 
which was an action for housekeeping and nursing 
services to the deceased. One count was for reasonable 
value of services rendered, and the other was based on 
contract. The plaintiff introduced evidence to support 
both counts. The Court expressly directed the jury 
that if they found the plaintiff entitled to recover 
under the second count, they could award her no re¬ 
covery under the first count. This was a proper pres¬ 
entation of the law, not because the two counts were 
inconsistent, but because they were based on the same 
consideration and because they presented cumulative 
or alternative grounds for one recovery and this is so, 
even though the measure of recovery was not neces¬ 
sarily identical under the two counts. 

The two counts of the declaration in the case at 
bar were obviously put in for the purpose of trying to 
meet whatever the evidence might show. They were 
obviously alternative in their intent—that is to say 
they were used for the purpose of supporting whatever 
evidence may have been presented to show that the 
assault occurred either while the agents of the defen¬ 
dant corporation were acting within the scope of their 
authority, or it occurred under the direction or by the 
ratification of the defendant corporation, and it is, 
therefore, respectfully submitted that the Court erred 
in refusing to force the plaintiff to elect upon which of 
the two counts he wished to proceed to the jury, and 
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that the Court erred in failing to instruct the jjury that 
if they found for the plaintiff on one count, they must 
necessarily find for the defendant on the other. 

| • 

2. The Court Erred in Refusing to Direct the jjury to 
Return a Verdict for the Defendant on the First 
Count of the Declaration at the Conclusion of the 
Plaintiff’s Evidence. 

In the entire testimony submitted by the plaintiff in 
support of the first count of his Declaration, tllere was 
not one bit of testimony to show that the assault oc¬ 
curred while acting within the scope of the (employ¬ 
ment of either Blaum or Trotter. The evidence did 
show that the assault occurred upon the premises of 
the defendant corporation while the said Blaium and 
Trotter were in the employ of the defendant Corpora¬ 
tion but being 4 ‘in the employ of the defendant cor¬ 
poration” and “acting wdthin the scope of tjiat em¬ 
ployment” are two separate and distinct situations. 
The law does not hold a master responsible fof an act 
committed by an employee just because it happens to 
occur while the agent is engaged in the employ of his 
master. The law is unanimous in its conclusion that, 
in order to be “within the scope of employment”, the 
act complained of must have been performed while 
the agent was acting for the benefit of the master. 
Nothing produced in this case showed that the assault 
which was committed by Blaum and Trotter, w^s done 
while the said Blaum and Trotter -were acting within 
the scope of their employment or in furtherance of 
the master’s business. The evidence showed that 
Blaum and Trotter were salesmen of the Fr^gidaire 
Corporation; that Noble was a salesman for S'. Kann 
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Sons & Company; that Noble endeavored to make a 
sale of a Frigidaire to a Mrs. Geary at a time when he 
saw Blaum already upon the premises of Mrs. Geary, 
endeavoring to make a sale to Mrs. Geary on behalf 
of the Frigidaire Corporation; that two weeks there¬ 
after, someone told Noble that a Mr. McKinley, the 
retail Sales Manager of the Frigidaire Corporation, 
wanted to see him, Noble, at McKinley’s office. That 
when Noble got to McKinley’s office which was on the 
premises of the defendant corporation, he was met at 
Mr. McKinley’s door by Blaum and Trotter and that 
Blaum made the remark, “Do you remember that 
day”, referring evidently to the time when Noble 
“butt in” on Blaum’s efforts to sell Mrs. Geary a Frig¬ 
idaire. That immediately thereafter, Blaum struck 
Noble and the fight ensued, as a result of which Noble 
received the injuries complained of in his declaration. 

If the assault had occurred to a prospective pur¬ 
chaser, at a time when Blaum w’as endeavoring to make 
a sale to said purchaser, the assault would have prob¬ 
ably occurred within the scope of his employment. The 
evidence here, however, tended to show that Blaum 
bore a grudge against Noble for having “butt in” on 
the sale and for having made the sale, thereby causing 
a loss of commission to Blaum for his failure to make 
the sale, and the assault which occurred was purely 
the result of personal animosity on the part of Blaum 
against Noble. The fact that Trotter assisted Blaum 
in the assault upon Noble in no wise strengthened the 
plaintiff’s case to show that the act was committed 
“within the scope of employment”. The law is well 
settled in the District of Columbia that “the servant’s 
act to effect an independent purpose of his own, and 
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without reference to service for which employed, is not 
within the scope of employment so as to render the 
master liable”. See Grimes v. B. F. Saul Co., 60 App. 
D. C. 47. 

In the case of Axman v. Washington Gaslight\ Com¬ 
pany, 78 App. D. C. 150, the Court, in its opinion, 
states as follows: 

“Of course, the moment the agent turns aside 
from the business of the principal, and does an 
independent trespass, the principal is not .iable. 
The agent is not then acting within the sccjpe of 
his authority in the business of the principal but 
in the furtherance of his own ends.” 

See also 18 R. C. L. pages 796 and 797, wherein the 
following quotation is set forth: j 

4 4 When the servant steps aside from the mas¬ 
ter’s business and does an act not connecteq with 
the business, which is hurtful to another, inani- 
festly the master is not liable for such an att for 
the reason that having left the master’s business, 
the relationship of master and servant did not 
exist as to the wrongful act. * * * The generaf idea 
is that the employee at the time of doing the 
wrongful act, in order to fix liability on the em¬ 
ployer, must have been acting in behalf of the 
latter and not on his own account.” 

i 

This same authority further states: 

4 4 Whether the act was or was not such as [to be 
within the employment scope is ordinarily o[ne of 
fact for the jury’s determination. But, if tlje de¬ 
parture from the employer’s business is !of a 
marked and decided character, the decision of the 
question may be within the province of the court. 
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In Morin v. Peoples Wet Wash Laundry Co., 156 
At. 499 (N. H.), the plaintiff and defendant were com¬ 
peting in the laundry business. In a dispute between 
the plaintiff and the defendant’s servant over the 
plaintiff’s right to certain laundry of which he had 
taken possession while he and the defendant’s servant 
were separately collecting laundry, the defendant’s 
servant undertook to take the laundry by force and 
assaulted the plaintiff. In an action against the defend¬ 
ant laundry company, based on the act having been 
performed while acting within the scope of the mas¬ 
ter’s business, the court held: 

“The non-suit v*as proper. While the servant’s 
conduct took place in the course of his service, it 
was outside its scope. It is not a case of rendering 
service in an unlawful manner but of conduct 
which was no part of the service. The defendant 
owed no duty to protect the plaintiff from conduct 
of his servant not incidental to their services. It 
was the servant’s own affair so far as the defend¬ 
ant is concerned, although his motive may have 
been to help the master’s cause. The defendant is 
no more liable than if the servant on his owm ac¬ 
count had burned the plaintiff’s place of business 
to eliminate competition.” 

Atlantic & Pacific Tea Co. v. Lantrip , 153 S. 296 
(Ala.) This was an action for assault of an employee 
upon a female customer in the defendant’s store. The 
court reversed the lovrer court’s finding for the plain¬ 
tiff and said: 

“While the act complained of was done during 
the employment of Jennings by the defendant, 
such act was not within the scope of his employ¬ 
ment. The act complained of v^as entirely personal 
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to Jennings and was wholly aside from hii mas¬ 
ter’s business. 

“Some confusion sometimes arises from !a fail¬ 
ure to keep in mind the distinction between jan act 
done by the servant within the line and scope of 
his employment and an act done by the servant 
during the time of his employment.” 

In Wallace v. Casey, 116 N. Y. Supp. 394, the Court 
said: 

“The rule is that if the acts of the servant are 
within the general scope of his employment while 
engaged in the master’s business and done with a 
view to the furtherance of that business axid the 
master’s interests, the master will be responsible, 
whether the act was done negligently, wantonly 
or even wilfully.” j 

The Court further said: 

“In the case of alleged wilful or reckless acts, 
the difference is whether the act was done within 
the general scope of employment and with a view 
to the furtherance of the master’s business or 
whether the servant did it to effect some other 
purpose, without having the master’s interests or 
service in mind.” 

See Magar v. Hammond , 183 N. Y. 387. The (situa¬ 
tion in this case is entirely different from one where 
the master confides to the servant the performance of 
an act which may involve the exercise of some force 
and where the said servant must necessarily deter¬ 
mine the amount of said force to be used. In tfye case 
at bar, neither Blaum or Trotter were clothed wi^h any 
authority in the scope of their employment to us^ force 
in order to effect sales of Frigidaires. Consequently, 
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if they exceeded the duties imposed upon them by exer¬ 
cising force, said presumption on their part was aside 
from the master’s business, not onlv because of the 
fact that it was an excursion of their own but because 
it was not done in furtherance of the master’s inter¬ 
ests or for his benefit. 

See Meachem On Agency , Vol. 2, Section 1977, page 
1538, wherein the author states the following: 

“Where the master confides to the servant the 
performance of a duty which ordinarily and di¬ 
rectly involves the exercise of force and the ser¬ 
vant is put in a position where he must determine 
when the force is to be exercised and to what 
degree, the master may be liable though the 
servant mistakes the occasion to use force to an 
excessive degree. Aside from cases of this nature, 
the instance must be rare in which the exercise of 
personal violence can be regarded as within the 
course of employment.” 

Meachem further states in Vol. 2, Section 1950, Page 
1522: 

“It has been held in a great variety of cases 
that the master is liable for the wanton or mali¬ 
cious acts of his servants if they were committed 
while the servant was acting in the execution of 
his authority and in the course of his employment. 
In general terms, it may be said an act is within 
the course of employment if: 1. It be something 
fairly and evidently incident to the business. 2. 
It be done while the servant was engaged upon 
the master’s business and be done, however mis¬ 
takenly or inadvisedly, with a view to further the 
master’s interests or from some impulse or emo¬ 
tion which naturally grew out of or was incident 
to the attempt to perform the master’s business, 
and did not arise wholly from some external , 
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independent and personal motive on the j part of 
the servant to do the act upon his own account.” 

In Schultz v. Brown, 256 Fed. 187, two shee^) herd¬ 
ers, one in the employ of the defendant, and thje other 
in the employ of the plaintiff, became involve^ in an 
argument over w’hat portion of the range th^ sheep 
of their respective masters were to range. The de¬ 
fendant’s employee struck the plaintiff over tljie head 
with a shovel handle. The Court said: 

“An act is within the scope of a servants em¬ 
ployment where necessary to accomplish the pur¬ 
pose of his employment and intended for that 
purpose, although in excess of the powers actually 
conferred on the servant bv the master.’! 

! 

The lower court instructed the jury as follows: j 

“If, on the other hand that man Heihz (the 
defendant’s employee) had some private trudge 
against this plaintiff, or if he merely wanted to 
satisfy his own resentment, with no idea ijhat he 
was going to help out his master, even in!a case 
where his master had forbidden him, thin you 
may say it was not an incident to his employment 
and at that time and place defendant would! not be 
liable. ’ ’ 

j 

The Court of Appeals said: 

“We think these instructions correct.” 

Western Union Telegraph Co. v. Hill, 67 F^d. 2nd 
487. This was an assault by the manager of the cor¬ 
poration upon a customer. The Court held: 

“If an assault be committed by a servant in 
pursuance of his master’s business, although in a 
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wrong or even forbidden way, the master is never¬ 
theless liable, but if the assault does not spring 
from acts in connection with the servant’s duties, 
the master is not liable.” 

See also John v. Lococo, 76 S. W. 2nd 897 (Ky.) 
Smithers v. Welch & Co., 274 S. TV. 678 (Mo.). 

In Birmingham News Co. v. Browne , 153 So. 773 
(Ala.), the Court said: 

“Master is not liable for his servant’s willful 
torts, committed not to protect master’s interests, 
but to gratify servant’s spite or personal object.” 

In the case of Hoover Motor Express Co. v. Thomas, 
65 S. W. 2nd, 621 (Tenn.), the facts were as follows: 
The deceased, riding on defendant’s truck at the re¬ 
quest of the defendant’s truck driver, was murdered 
by the said driver. The Court held: 

‘ i An act done by a servant while engaged in the 
master’s work, but not done as a means or for the 
purpose of performing that work, is not to be 
deemed the act of the master. But where the 
wrong is done wholly for his own purpose, discon¬ 
nected from execution of his master’s orders, the 
servantj and not the master is liable. He has 
stepped aside from the course or scope of his em¬ 
ployment.” 

Cooley on Torts, 4th Ed. Vol. 3, pages 78-9, states 
as follows: 

“It is not, as a general rule within the scope of 
the servant’s employment to commit an assault on 
a third person, and the master is not liable for 
such an assault, though committed while the ser¬ 
vant was about his master’s business.” 
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See also Pratley v. Sherwin Williams Co., 56 S. W. 
2nd, 510, where the defendant’s truck driver had a 
collision with plaintiff’s car—became angry a[nd as¬ 
saulted the plaintiff. The Court held: | 

“The petition of plaintiff stated no c^use of 
action, the facts alleged not showing the ^ssault 

to be within the scope of authority.” 

! 

In Illinois Central R. R. Co. v. Ross , 31 Ill. Ajip. 170, 
in which case someone daubed the railroad watcjiman’s 
shack with mud, the watchman accused the plaintiff, 
argument ensued and watchman injured the plaintiff 
by throwing a piece of coal. The Court held tjiat the 
act was outside the scope of employment and tjiat the 
lower court should have granted the motion to s^t aside 
a verdict obtained in favor of the plaintiff. 

From all of the above, it is respectfully submitted 
that the act committed in the case at bar, by the 
agents, was not within the scope of their employment; 
that it was not with a view to furthering the interests 
of the master nor for its benefit, and the evidence 
failed to disclose a basis upon which to support such 
a finding. The motion of the defendant to instruct the 
jury to return a verdict on the first count should have 
been granted. 


3. The Trial Court Erred in Refusing to Direct a Ver¬ 
dict for the Defendant on the Second Count of the 
Plaintiffs Declaration at the Conclusion of the 
Plaintiff’s Evidence. 

It is respectfully submitted that the plaintiff’s evi¬ 
dence failed to disclose any direction or authorization 
on the part of the defendant corporation; neither did 
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it disclose ratification, condonation or acquiescence 
insofar as the defendant corporation itself was con¬ 
cerned. The only theory upon which the question of 
acquiescence, ratification or condonation could rest 
insofar as the evidence adduced is concerned, was that 
the corporation either ratified the act or acquiesced in 
the act or condoned it because its Supervisor of Sales¬ 
men is alleged to have made the remark, “You had it 
coming to you”. There is not a scintilla of evidence in 
the case which shows direction or authorization on the 
part of the corporation and we therefore deem it un¬ 
necessary to discuss that phase any further. 

On the theory of acquiescence, the evidence disclosed 
the following testimony of Charles S. Ross, plaintiff’s 
first witness: That Ross separated the combatants and 
that at that time, Mr. Brosseau, the Supervisor of 
Salesmen, was in the Store, did nothing to prevent the 
fight, and did not attempt to separate them, and that 
he, Mr. Brosseau, made the statement: “I am glad he 
is doing it.” (R. 15) This same witness testified that 
Mr. Budworth, the Manager of the defendant corpora¬ 
tion, came downstairs after the fight with Noble was 
over, and did nothing and that Trotter made the state¬ 
ment to Mr. Budworth, “You knew he had it coming” 
or something to that effect (R. 15). That Budworth 
made no reply to this statement. Ross further testified 
that Miss Smith was present during the fight and when 
asked whether she did anything with respect to stop¬ 
ping the fight, he replied, “I think she did more than 
anybody else. I do not recall "what she done”, but he 
heard her say “Cut it out, Stop it” or something like 
that (R. 17) T He further testified that he did not recall 
hearing Mr. Budworth fire or dismiss Blaum and 
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Trotter or tell them “Boys pack up. You are through 
here.” (R. 17) 

The testimony of the plaintiff, himself, showed that 
when he entered the defendant’s place of business, Mr. 
Brosseau was standing by the doorway (R. 22)| That 
Mr. Ross pulled Blaum and Trotter off of him and that 
Mr. Brosseau was standing there during th^ time 
Trotter and Blaum were on top of him on the floor, and 
that he heard Brosseau say 4 4 1 am glad they are doing 
it. They got it coming” or “They have it conjing to 
them.” That Brosseau did nothing else nor did he 
say anything else to stop the fight (R. 23). He further 
testified that after Blaum and Trotter were separated 
from Noble, he, Noble, was still seated on th£ edge 
of the display working with his arm, when Blauiii came 
around and got hold of him again and commeijced to 
strike Noble again. That Mr. Budworth then kept 
Blaum from hitting him and that in the presence of 
Mr. Budvrorth, Blaum stated, “You knew it was com¬ 
ing to them, ’ ’ and that Budworth did nothing aiid said 
nothing. (R. 23) He further testified that Mr[ Bud¬ 
worth, the District Manager of the defendant corpora¬ 
tion, on July 28, 1934, bawled him out for writing up 
a sale when another salesman was in the house (jR. 21). 
On cross-examination, he stated that Brosseau (Jid not 
try to separate them and that he did not heat Miss 
Smith say anything to either Blaum or Trotter aifd that 
neither Miss Smith nor Mr. Brosseau did anything to 
endeavor to separate them (R. 25-26). He flurther 
stated he did not hear Mr. Budworth say anything to 
dismiss Blaum and Trotter from the service jof the 
corporation (R. 26). 

It is respectfully submitted that conceding the testi 
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mony of these two witnesses as above set forth to be 
true, there is nothing therein contained which estab¬ 
lishes acquiescence, ratification or condonation, insofar 
as the corporation defendant, itself, is concerned. With 
respect to the alleged statement, “I am glad they are 
doing it. They had it coming to them”, it is submitted 
that the evidence showed that this statement was 
made after the injury had been received by Xoble and 
it certainly does not bind the corporation to the extent 
that the said corporation authorized the statement, or 
ratified or acquiesced therein. It was merely a per¬ 
sonal .conclusion at the most, of the party who made it, 
if it was made, and not the mind or the saying of the 
corporation. Neither is the corporation responsible 
merely because the Manager or the Supervisor of 
Salesmen failed to discharge the employees and the 
courts have gone so far as to state that ratification 
of an act of a servant is not proved by evidence show¬ 
ing merely an unfriendly disposition toward the plain¬ 
tiff. (See Arrow smith v. Temple, 11 Illinois, App. 59), 
and the courts have further stated: 

“ Employers failure to discharge a salesman is 
not enough to show that it ratified or adopted 
the assault and battery. Indeed it seems extrava¬ 
gant to suggest that appellee, by any action it 
might take, could ratify or adopt such conduct. 
There is no allegation that appellee sought to 
assert any right or claim based upon the tort of 
its salesman.” 

See Cheney v. Frigidaire , 31 Fed. 2nd. 977. 

The theory of the law is well established in the case 
of Thames Steamboat Co. v. Eousatonic R. R. Co ., 24, 
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Conn. 39, wherein the Court* says that the mister is 
not liable in an action of trespass for the act of his 
servant where such act was neither expressly ordered, 
nor authorized to be done, nor is he liable }n such 
action where the injury was not the natural and prob¬ 
able result of the execution of the master’s orders and 
could have been avoided by the exercise of ordinary 
care on the part of the servant. The Court further 
stated in this case that the liability of the master in 
an action of trespass for the act of his servant, done 
by his express direction, does not rest upon tlje rela¬ 
tionship of master and servant, but upon the fdct that 
the act was done by the master’s express direction. 

It is further respectfully submitted that tpere is 
nothing in the plaintiff’s evidence which in ary wise 
tends to show that either Brosseau or Budwortjh were 
vested with any power to discipline the employees of 
the defendant corporation, or that they were j vested 
with any power to ratify their willful or maliciojus acts 
or to condone or acquiesce in those acts to the! extent 
that they could in any wise bind the corporation. 

In this connection, we respectfully refer to the case 
of Roche v. Washington Gaslight Company, 4{3 App. 
D. C. 536-580, wherein this Court said: 

4 4 The principle is well settled that where a cor¬ 
poration is sought to be held liable for the wrong¬ 
ful or malicious act of its agent or servant for 
putting the criminal law in operation upon a 
charge of felony, it should be made to appear that 
he was expressly authorized to act as he Jiid, by 
the Corporation, or that the Corporation Ratified 
his act.” Citing Lakeshore v. Prentice, 14t U. S. 
101; Washington Gaslight Co . v. Lansden, 172 U. 
S. 534, and other cases. 
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In the Roche case just referred to, a Mr. Emory was 
the Superintendent of one of the departments of the 
defendant corporation over winch he had general au¬ 
thority to look after and protect property in his charge 
and possession, and all the ordinary authority con¬ 
nected with that position, yet, he was not empowered 
to put the law in motion against one suspected of the 
theft of property belonging to the corporation unless 
he had express precedent authority so to do. The evi¬ 
dence showed that he lacked this authoritv because of 
his necessity for procuring express direction of the 
President of the company, he occupying the same 
building, before authorizing the arrest of another par¬ 
ticipant, not the plaintiff Roche, and the Court said 
further : 

“Assuming that the evidence has a tendency to 
show that he (Emory) authorized Blackman (an¬ 
other employee) to prosecute Roche (the plain¬ 
tiff), there is nothing to sliow r that the corporation 
either directed him to act or approved and ratified 
his act after it w’as done.” 

So, in the case at bar, assuming for the sake of argu¬ 
ment that Brosseau, the Supervisor of salesmen, had 
complete charge of Blaum and Trotter over the sales 
that they were to make for the benefit of the corpora¬ 
tion, yet, nevertheless, there is nothing in the evidence 
to show that Brosseau was clothed with authority to 
bind the corporation by ratifying the assault which 
occurred in this case, either by making the remarks 
attributed to him or by placidly standing by and doing 
nothing to stop the fight. Neither is there anything in 
the evidence to show that Budworth, the General Man¬ 
ager, was clothed with any authority to bind the cor- 


23 


poration by ratification or condonation, merely be¬ 
cause be, too, stood by and did nothing or because he 
is alleged to have made the remark, “They had it 
coming to them. ’ ’ 

Neither Brosseau nor Budworth were members of 
the corporation, nor did they get in touch witl)i any 
officer of the corporation for the purpose of obtaining 
any authority to either ratify or condone the oijfense. 
They were merely supervisor and manager, respec¬ 
tively, of a branch office of the parent corporation, 
clothed with duties incident to their particular depart¬ 
ments, and although it may be true that they bright 
bind the corporation by any act done for the benefit 
of the corporation, yet, nevertheless, the evidence fails 
to disclose any authority given them by the corpora¬ 
tion to ratify or condone assaults committed upon 
the premises of the branch office of the corporation 
over which they took charge. 

See also United Cigar Stores v. Young, 36 Ap^p. D. 
C. 390; Washington Gaslight Company v. Lansd^n, 43 
Law Ed. 548. See also Lakeshore and Michigan South¬ 
ern Railway Company v. Prentice, 37 Law Ed. 9i. 


4. The Court Erred in Refusing to Instruct the 
to Return a Verdict for the Defendant at the 
elusion of all of the Evidence in the Case. 


Jury 

Con- 


In this connection, we refer to the following testi¬ 
mony: 

i 

1. R. G. Smith stated that he was not in the building 
at the time of the fight and heard nothing about it |until 
the next morning and that he did not at any timb en¬ 
deavor to separate any of the combatants. (R. 28 j 
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2. Mrs.] Bertha Williams testified that she knew 
nothing about the fight except what she heard and 
that was the next day; that she saw Ross on the second 
floor. (R. 27) 

3. Aliez Carson Smith stated that when she came 
downstairs to her office at about four fifteen, she found 
Blaum and Trotter in her office. That they handed in 
their prospect cards as well as their sales slips for the 
day and that at that time, they were through their 
'work. That neither of them w’as on floor duty that day. 
That they were talking and bothering and disturbing 
her and she tried to get them to leave as Mr. McKinley, 
the retail Sales Manager, had gone home sick that 
day, having left about noon. That Blaum and Trotter 
stated they wanted to put in a telephone call first and 
that Blaum then called up S. Kann Sons & Company 
and asked for Mr. Noble and told the party who an¬ 
swered the phone that he, Blaum, was McKinley speak¬ 
ing and that it vras important for Noble to see him 

after five o’clock in his office and that Trotter stood bv 

* 

and told Blaum what to saw That Blaum and Trotter 
were using the salesman’s telephone in her office. That 
all calls have to go through the operator on the second 
floor. That Blaum told the operator he wanted Kanns. 
He asked for Noble and then the above conversation 
took place (R. 30). That she then asked Blaum why 
he used McKinley’s name to get Noble to the office 
and that Blaum replied that 4 ‘he wanted to knock his 
teeth out because he didn’t like him”. That she tried 
to get them to leave but could not do anything with 
them so she decided to go upstairs and call Noble from 
another office where Blaum and Trotter could not hear 
her, in order to tell him that it was not McKinley call- 
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ing him, but that before she had time so to do, I^oble 
came into the store. That Noble came right back to 
the office and was met at the door by Blaumj who 
walked with Noble over to a window display and they 
started fighting. That she went over and tried to stop 
them but could not so she called Brosseau. That BJaum 
hit Noble and Noble knocked Blaum out and that ]|ioble 
then came over by the front entrance and sat on a 
radiator and complained about his arm and at that 
time Ross came in and she asked Ross to please stop 
them but that Ross gave no assistance but said he was 
going upstairs to tell Mr. Budworth. That he started 
to go upstairs when Blaum said, “Oh, so you jwant 
some too, do you?” and that a fight then startejl be¬ 
tween Blaum and Ross. That she ran upstairs to the 
third floor to get Mr. Budworth. That she found Bud- 
worth on the third floor and told him about the fight 
and he immediately went downstairs but she remained 
on the third floor (R. 31-32). That when the fight 
started between Blaum and Noble, she called Brosseau 
and that Brosseau came over and tried to sto^ the 
fight and tried to get Noble to leave. That she heard 
Brosseau tell them to stop and that he tried to ^hisk 
them apart (R. 32). Upon cross-examination, sh^ tes¬ 
tified that her position was that of secretary t6 the 
Sales Department. That Noble had been there upon a 
number of occasions to see her about literature but 
that she did not know of any occasion when he ever 
came over to see McKinley (R. 33). 

4. Agnes M. Williams stated that she was the tele¬ 
phone operator on the second floor. That either Blaum 
or Trotter, she did not know which, asked her id get- 
District 7200 which is Kanns. That she ordered! the 
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number and connected them and that she had nothing 
further to do with the conversation that took place 
(R. 35-36). That after the telephone call was made, 
she received a telephone call from Miss Stahl (Mrs. 
Gossage) from Kanns, who stated she called back to 
ask who it was that called from there to talk to Noble 
and that she replied that the message came from 
either Trotter or Blaum. That she asked Miss Stahl 
‘ ‘ Do you want to talk to them ? ’ ’ and Miss Stahl replied 
“No”. That she saw Ross on the second floor that 
afternoon. That he had a Palm Beach or linen suit 

i 

on with blood down the side of it and she heard him 
say “Look at my suit”. That she did not witness the 
fight and that she did not at any time call S. Kann 
Sons & Company and talk with Mr. Rector and did not 
say anything to Rector about McKinley wanting to see 
Noble (R. 36). 

5. Emmett J. Brosseau stated that he was Super¬ 
visor of Salesmen for the defendant corporation. 
That he was talking to a lady customer at the front 
and saw Trotter, Blaum and Noble on the floor 
each fighting the other. That he did not see 
Noble when he came into the store and did not 
know Blaum and Trotter were in the office until 
he heard i\Iiss Smith call “Come quick”. That he 
hurried ovqr to where the fight was going on, got in 
between the participants and partially pulled Noble 
up. That Noble then got up and walked over to a 
radiator. He denied that he made any statement at 
any time to the effect that Noble and Ross got what 
was coming to them. That he did not see Budworth on 
the first floor until after Ross had gone upstairs. That 
he discharged Blaum and Trotter when he took them 
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into his office after the fight. Upon cross-examination, 
he testified that he had been out making calls apd did 
not get back to the Store until three forty-five jin the 
afternoon. (R. 38) That he denied stating “I arji glad 
they are doing it to him. He deserves it” (1^-. 40). 
Witness admitted that prior to the occurrence, ^ com¬ 
plaint had been made to him about Noble havingj made 
a sale to one of their customers and the witness report¬ 
ed the complaint to Mr. McKinley and denied paving 
any personal feeling against Noble or that he hacji ever 
heard any conversation by Frigidaire salesmen that 
they were going to get Noble. That he knew of nd feel¬ 
ing by Blaum or Trotter against Noble (R. 40). 

6. P. William Budworth stated that he was on the 
third flloor when Miss Smith came running upstairs 
and told him about the fight. That he immediately 
went down and at that time Noble was standing 1 out¬ 
side, near the Rhode Island Avenue side, near the 
sidewalk. That he asked Blaum and Trotter whatj they 
meant by fighting and told them to turn in thei])* kits 
as they were through, and the Frigidaire Corporation 
would not tolerate anything like that. That wh^n he 
asked them what they meant by fighting, Blauifi re¬ 
plied, “ Just beating up a couple of rats.” Wherdupon 
he fired them both. That prior to the occurrence, 
neither he nor anyone else directed Trotter or Blaum 
to assault Noble and that neither he, nor anvond else 
authorized, condoned or approved of the acts of Blaum 
and Trotter (R. 41-42). Upon cross-examinatioi|i, he 
stated that he had a conversation with Noble pt S. 
Kann Sons & Company but when asked if he recalled 
telling Noble that he had no business to make the sale, 
he replied, “No, Sir, I do not think I would be quite 
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that abrupt,” and that he was not angry at the time. 
That it made no difference whether Kanns made the 
sale or the Frigidaire Corporation made the sale but 
that the corporation would make more if the sale had 
been made by it rather than by Kanns. That he never 
saw Noble on the first floor. And when asked on cross- 
examination “Was not it a fact that vou made a state- 
ment on the premises of that store and not outside that 
you were glad they were doing it—they had it coming 
to them?” he replied, “No, Sir, I never made a state¬ 
ment.” (R. 43) 

7. A. B. McKinley testified that he was sick that day 
and was not at the store at the time of the assault. 
That he knew nothing about the fight except what he 
heard th^ next day. That Blaum and Trotter were 
under the Supervisor of Salesmen, Mr. Brosseau, and 
that it was Brosseau’s duty to see that the floor was 
manned. That he did not send for Noble but that he 
may have on previous occasions spoken to Noble about 
quotas (R. 44). 

8. William H. Radcliff stated that he did not see the 
fight between Blaum, Trotter and Noble (R. 45-46). 

It is respectfully submitted, from all of the above 
that there is nothing in any of the testimony to show, 
in the first place, that the assault committed upon 
Noble was done in the course of their employment as 
Salesmen for the Frigidaire Corporation, and sec¬ 
ondly, there is nothing in any of the testimony to show 
ratification, condonation or acquiescence. Both Bros¬ 
seau and Budworth upon direct as well as cross-exam¬ 
ination, denied ever having made the statements al¬ 
leged to have been made, to wit, “I am glad they are 
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doing it. They had it coming to them. ’ ’ Both Brosseau 
and Budworth discharged Blaum and Trotter andj Bud- 
worth went so far as to say that the Corporation 'jvould 
not tolerate such acts and thereupon told them td pack 
their kits as they were through. Here again, th^re is 
no evidence of ratification or acquiescence, but, on the 
contrary, an affirmative statement and an affirmative 
act showing that the corporation refused to Ratify, 
condone or acquiesce in the actions of Blaum and 
Trotter. 

And the law, as previously set forth in the sbcond 
and third Assignments of Error, is fully applicable 
to the present Assignment of Error. 

5. The Court Erred in Refusing to Grant Defendant’s 

Instruction Number Five. 

This instruction, relative to the first count cjf the 
Declaration, read as follows: 

“The jury are instructed that, as a matter of 
law, the master (the defendant corporation i}i this 
case) is liable for the tortious acts of its servant 
done in the performance of his master’s business 
and within the scope of the general authority con¬ 
ferred upon him. 

“If from the evidence, therefor, you believe that 
the two employees, Blaum and Trotter, in com¬ 
mitting the assault upon the plaintiff, acted out¬ 
side the scope of their employment and weijit be¬ 
yond the general authority conferred upon them 
by their employer, then the defendant corporation 
is not responsible and it is your duty to retjurn a 
verdict for the defendant.” 

It is respectfully submitted that this is good law| Ax- 
man v. Washington Gaslight Company, 78 App. D. C. 
150; Lisner v. Hughes, 49 App. D. C. 40. 
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6. The Court Erred in Granting Plaintiff’s Instructions 
I Numbers One, Four and Eight. 

With reference to the plaintiff’s Instruction Number 
One (R. 46), in connection with the first count of the 
Declaration, it is respectfully submitted that the evi¬ 
dence failed to show that Blaum and Trotter vrere 
acting within the scope of their employ when they were 
on the premises of the defendant corporation. They 
had no floor duty that day, and their work for the day 
had been completed when they turned in their sales 
slips to Miss Smith, and the only reason they remained 
upon the premises was, according to the evidence, that 
they wanted to put in a telephone call, which said tele¬ 
phone call was the one to Noble and consequently the 
subsequent altercation which occurred as a result of 
that phone message, was an act based upon an excur¬ 
sion of their own and certainly not for the benefit of 
the master’s business, nor within the scope of their 
employment. 

In connection with plaintiff’s Prayer Number Four, 
(R. 46-47) with reference to the second count of the 
Declaration, it is respectfully submitted that the mere 
fact that the Supervisor or Manager stood by without 
interference, is not, in itself, sufficient to show acqui¬ 
escence in the conduct of its agents, and certainly there 
was no proof to show that either the Manager or the 
Supervisor were clothed with any authority by the 
Corporation to ratify or condone, or acquiesce in any 
assault committed by any of the agents of the corpora¬ 
tion. 

Referring to plaintiff’s Prayer Number Eight (R. 
47), in connection with the second count of the Declara¬ 
tion, it is respectfully submitted again that there was 
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no evidence to show authorization, acquiescence or 
ratification on the part of the corporation. In connec¬ 
tion with the question of punitive damages, thd jury 
failed to find punitive damages so it will not nec¬ 
essary to discuss that question in this brief. 

7. The Court Erred in Overruling Defendant’s potion 
to set the Verdict Aside and Grant a New Trial. 

I 

In connection with this Assignment of Error,! it is 
respectfully submitted that there is no evidence in the 
entire case to show that the assault committed by the 
salesmen, Blaum and Trotter, was done while feting 
within the scope of their employment and neither was 
there any evidence to substantiate the second couht of 
the Declaration wherein it was attempted to be showm 
that the assault was committed at the direction of the 
defendant corporation or by its ratification, condona¬ 
tion or acquiescence. 

CONCLUSION. 

Appellant respectfully submits, therefore, that ^ince 
the plaintiff failed to prove by positive evident the 
allegations as set forth in both counts of the Declara¬ 
tion and since the facts offered in evidence failed to 
establish that the act was done within the scope of the 
employment or that the act received the ratification, 
condonation or acquiescence on the part of the defend¬ 
ant corporation, or that the corporation directed the 
assault to be committed, that the verdicts below should 
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be reversed and the case remanded with instructions 
to enter a verdict for the defendant on both counts. 

Respectfully submitted, 

Stanley H. Fischer, 
Norman Fischer, 

Royal T. McKenna, 
Attorneys for Appellant. 
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